REPUBLIC OF THE PHILIPPINES

COURT OF TAX APPEALS
QUEZON CITY

SMITH KLINE & FRENCH OVERSEAS
CO., & SMITH KLINE & FRENCH
INTERNATIONAL CO.,
Petitioner,
VeI BILEG C.T.A. CASE NO. X720
THE COMMISSIUONER OF INTERNAL

REVENUE,
Respondent.

%/3&,/5?

D E C I S I O N

The case simply addresses the question of
whether petitioners have established a valid olaim
to the rrefurc o f alleged @erroneously paid
withholding tax at souwrce on royalties due a non-
resident foreign corporation nolt engaged in trade
or business in the Fhilippines.

The petitioners a&are  Smith Fline & French
Overseas Company (SEFQ), a foreign corporation duly
licensed to engaged in business in the Fhilippines
amnd  Smith Kline & French International Company
(SEFTY, a non-resident  foreign  corporation not
engaged in trade or business in the Fhilippines.

As it appears, for a three month period, i.e.,

October to December, 1981, petitioner SEFO accrued
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royvalties clue petitioner GEFT, USA s Rhone &
Foulench, France ard Janssen & Jansaen
Fharmaceuticals N.V., in the total amount of
F471,399.58. Fetitioner SEFQOQ withheld the total
amount o f FL6G., 089 . 8% (Enhe, A and A1)
representing I5% tax on said royalties and remitted
the same to the government wunder the following
official receipts:

CRC Revenue Tax
Feceipt No. Feceipt Na.,

20104671 77219 11382 F74,294.,53 B, Bl

Q715224 S00E017 1206 74, 358.64

B7I5008 Q02019 12562 14,622, 00

B7IRET 800018 1-25-82EAng &7

Total Fayments FLAS,009.8%

Said accrued royalties in the amount of
F471,8599.58 were based on the following percentages
of net sales for the period in question, pursuant
to agreements entered into by petitioner SEFQ, and
the non-resident foreign corporations named below:

FRoyal ty
Fayee Corporations Nelt Sales Rate Aocrued  Tay Withheld

Smith Eline &
French Intermational

Fharmaceutical
Froxdue ts FE,264,901.15 &/ PR, 249,07 PL46,787.17
Consiymesr

Froducts DAY T TR0 B 0D
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Rbvre Foul enc-fFrance

Vials and others
Tablets

& 4,099,725 1,474.74
5 T7.677.89  15,187.26

Janssen Fharmea--
centicals I, 051818 2 10,870

Rt S.804.65

CTOTALS FA71,599,.58 F165,059,05

Rased on  the above computation, petitioner
SEFO acorued the amount of F418,952.08 as royalties
chue tao the petitioner GEF T and padd the
corresponding withholding tax of F146,635.22 (first
two items above) . The latter amount formed part of
the total tax paid of FL&AD,0H9.85, Fer letter
dated August 2, 19873 (Exh. ) the Tecﬁnmlmqy
Transfer Board (TTR) approved the licensing
agreement between peltitioners SEFO and SEFT (Exh.
G), effective from December 8, 1978 (sxh. G-3) and
wp toe December 7. 1983 (Exh. G-4). Said approval
was subject to certain amendments as followss:

Mo P M subijiect to the attached
general terms arnd conditions of
registration and the following:

Fre-Registration Conditions:

Amendment of the Contract as
forl lows:

1. T reflect in Art. 111, Secs.
.0 and T.02 royalty rates of
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Ao of net sales on pharmas
ceuwtical products and 2% of net
smales € COnSUmer heal th
products:”

(Exhs., H and H-1)

Accordingly, SEFD adjusted its intercompany
account with SRFI im order to correct the
averacocruwed royalty due to the decrease 1in bthe
approved royalty rates above--mentioned. (Exths . Ty
J-t, JI-2, K oand (e

As a result of the qualified approval by the
Technalogy Transfer Roard, SEFO should have only
acocrued At royal ties the total amournt of
FRa1,418.10 and withheld the amount of FR7,996.33%
At EAHY tax thereon . Hence . there Was Ar
overacocrual of royalty of PL&7,5373.98 (Exb. I) and
a  resuwlting overpayment of  withholding tax by
FOR, &6 .89, bhroken down as foallows:s
Men-~resicent TTE Rowyal bty Fayment 1A

Foreign Cor- Approved  that sbould bave Withbold-
peration Net Sales Rates beenacoraed ing Tau

ST

Fharmea

cevctical

Frocucts FE,T64,981.15 kA Fais0 249 .47 FR7 8220
Coraiumey-

Freochaets R RNt A = TY =Y A B X - T WX

TOTALE 2Bl 418,10 FR7 ,996. 55
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Consequently, the amount of FLHR,6346.89 or the
difference beltween the tax paid (F146,.673.22) and
the correct amount of tax that should have been
paid (F87,994.33%) (Exhs., I, I-1, I-2 and I-7) was
erroneously withheld and paid to the government.

On Jamnuary 13, 19284 petitioners filed their
claim for refund (Exh. F) with the respondent’ s
Bureauw, likewise, the instant petition for review.

The case before s presents no dispute as to
the relatively simple material facts. After
petitioners formally offered their evidence the
respondent expediently submitted the case for
decision on the basis of the pleadings sans the
requisite BIR records probably "lost in the
oblivion of forgotten lore.! And, since one  who
prays for Judgment on the pleadings without
offering proof as to the truth of his allegations,
must be understood to have submitted the truth of
all the material and relevant allegations for the
opposing party, and to rest his motion for judgment
o these allegations taken together with such of
his own as are admitted (Bauvermann v. Cases, [0

Phil. 38¢; Evangelista v. De la Rosa, et al., 76
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Phil. 11, respondent, A5 pointed ot by
petitioner may be considered as not gquestioning
seriously petitioner’'s entitlement to its claim for
refund.  More so when the evidence presented, whioch
WAS net disputed . by respondent suwfficiently
establishes petitioner’s right to the refund.”
(Commonwealth Management and Service Corporation v.
Commissioner of Internal Revenue, CTA Caze No.
AR232, June D, I285).

Going by such pronouncement and insofar as the
gsame is hrought to bear upon the petitioner’ s case
at bar, there can bhe mno oocasion Lo speculate upon
what rule should apply.

A1) told, the basis of the claim is pot short
of specific support in terms of tractable data

openly laid and fully di

slosed, as such deserves
the oredence that should normally be accorded in

the absence of contrary evidence of relevance and

competence reguired to bash that patina of validity
over the oclaim. And the records make it clear that

the requisite statements or certifications of the

tax withheld, paid and remit upon which tacked

the refundable amount claimed could readily furnish
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the legal hasis for A definite resolve hut
apprapriate action thereon appears dawdled in a
limbo of lingering verification, which comes as an
aggravated chutzpabh, so to speak. Fetitiaoner or
any similarly circumstanced tarpayer for that
matter deserves a measwe of fair dealing in a more
expeditious and competently responsive action.

Suffice it therefore, both the circumstances
obtaining and the relevant legal standards compel
the COMe L on that petitioners have proved
entitlement to a favorable determination for the
desired relief.

WHEREFORE, the refund of the amount sought is
hereby ordered the respondent. No pronouncement as
to costs.

SO ORDERED.

Gueron City, Metro Manila, June 30, 1989,

AL Z. REYES
Aesociate Judg
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WE COMCUIR =

W/

AMANTE FILLER
Fresiding Judge

(on leave)
CONSTANTE C. ROAQUIN
Associate Judge

CHRTIFICATION

I hereby certify that this decision WRS
reached after due consultation among the members of
the Court of Tax Appeals In  accordance  with

Section 17, Article YIID of the Constitution.

Chrocizcle

AMANTE FILLER
Fresidifg Judge
Court of Tax fAppeals
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