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DECISION

This is an appeal from the decision of the Col-
lector of Internal Revenue holding the petitioner
liable for the payment of #12,066,00, as deficiency
specific tax u-"hcm’ cigarettes manufactured by
it and removed from its factory from September, 1949
to September 22, 1950, and of the sums of ¥200,00 and
#300,00 as "administrative" or “compromise" penalties,
Respondent claims that the petition for review was
filed beyond the statutory peried of thirty days, and,
assuming that it was timely filed, the amouants already

It appears that on December 4, 1952, respondent .
assessed against petitioner the sum of #484,762,61,
itemized as follows:

1 CBlack Jatx""and ety

Double* cigarettes manu-
factured and removed from
petitioner's factory from

.k’]&, 1949 to November 11,
L sssesssssssssssssasssses F450,406,70
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2, Deficlency specific tax on
"largos™ cl ttes manue~
factured removed from
the factory from September,
1949 to September 22, 1950 === ¥ 12,066.00

3. Deficiency specific tax on
5,680,500 “cortos”, “"Black
J-ek' and "Dail Bouhla"

c tes umﬁ

11,361.00
4, Fixed and taxes
and mmm::ﬂﬁl ter
during the year 194
TOTAL +484,762,61

The deficiency specific tax on cigarettes under
Items 1 to 3 were assessed by virtue of Sectien 137
of the Wational Internal Revenue Codej the fixed and
percentage taxes and surcharge, under sections 182,
mudulq and the compensating tax, under Section
190,

In the letter of respondert dated Lecewmber 4,
1952, petitioner was also asked to "settle extra-
judicially" its violations of the Revenue Code and
Regulations No. 27 of the Department of Finance by
paying the sum of :10,000.00, in addition to the sum
of #484,762,61.

The case was thereafter reinvestigated by the
Conference Staff of the Bureau of Internal Revenue,
upon petition of counsel for petitioner. After heare
ing, wherein petitioner presented oral and documen-
tary evidence, a m was submitted by counsel
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for petitionsz. ©On October 1, 1953, the Conferonce
Staff subaittcd ite Ffindinps and recommended thst «
“‘nxnm assessaents against La Dishs
of #430,406.70,

zlu &Qm and no:m. %M

*'vnmmmnmm
$taff, respondont reviscd C(he assessment comtuined in
his letter of December 4, 1992, The moviced assess-

~ ment contsined In respendont’s letter of Ostebor 10,

19953 resds as foilows:
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tive ty fes vielation of seu-~
! 37 in .mm‘“ sectisn 172 of
fonal Iaternal Revesus Code nnd
»m as Milttltm mt’! fox
vislation of Bevenue !ugu fens 27
&mﬂ under section 352 of the Tax

*In sceordancs with Excecutive Order
&Mr mnmmm«n
fost ce sfter 8 copy thereof
mhaoum!mi p tho Seaxd of Tam Ap-
! J)nul.' (Bah, 2, p. 218,

The zovised ascesament was recsived by counssl fex
potitiencx en Ostebse 13, 1953.

Potitiener net having psid the sums of #12,066,00
and #500.00, or & tetsal of #12,566.C0, mentionsd in
the rovised esscssment, respondsnt advised petitioner
in a lotter datad Novomber 12, 1954 te pay tha same,
othexwise corzesponding sction would be takem on the
lattor®s bend. (30e Ewh. 3] It doss net sppear from
the rocands of his office that sny roply was received
fwom potitioner so thet on Juns 18, 1955 respendent
ogain wpets to potitiensr roguizing ik to psy ths sun
of $12,566,00, informing petitiomar at ths ssus tims
that "the decisien of this Ofifce eontained in its
Lstter te you dated Osteber 10, 1953, cepy snclesed
ne action thareon was taken by the dsfunci Beaxd of
Tox Appoals.® (Exh, 5.) A cepy of this lettsr was
furnishod counsel for petitismex. (Exh, B.)

On June 27, 1935, ceunsel fox petitiemer mads
montien of the fact thet he cubmitted a letter dated
Gsteber 20, 1983, requecting reconsidaration of the

o
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dogiaion of rospendent dated October 10, 1953, the
dociolon which wes submitted te the Board of Tax

Counsel slse stated that he sent

to raspondents letter of Nevamber 12, 1954

» zoply

1933,

calling attention te his letier of Octobsxr 20,

Fex cenvonience, pexrtinent portions of the letter of

counsel fexr petitiomer dested July 27, 1955 are eueted
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Bvidonso haviny been pressnted in regaxd teo
the filing by sounsel for petitionss ef hie letter
deted Cctober 20, 1953 requesting reconsideratiom
of the decision uf respondent dated Uctebor 10, 19863,
the filing of sald requost fox resemcideration has
boon suffisiently establishod, Hewewsr, the sffoct
of the filimg of seid requost fer recensidexation
will be considersd in due timo,

In answer te the lettcr of counsel for poti-
tioner of July 27, 1955, sespondant in hiso lettasr ef
Soptesbar 27, 1966 (Es=h. 6) denisd specifically the
In his lotter eof Ostebar 2B, 1985 (Esh. D), ceunsel
for petitienar scunewisdged recaipt of the lstter of
zospendant of Septambar 27, 1955, bnd sgain requested
the effise of zospendent on Cstebax 26, 1955, In
another lettox ef the same date (Cstobex 25, 1988),
pendent to the Sossstary of Fimancs, Om June 14, 1956,
without waiting for the decisien ef the Jccrotaxy of
tien, (Exh, 7.) In Die thizd indersemsnt of July 27,
19586, addrossed te respondant, the Sceretary of Finamce
sffizmed the decizien of the fermcr., Hespondsnt ade
Sossatery of Finance in & letter datod August 6. 1996,
The petition for roview was filed witk this Ceurt en

694 éfe
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Under the facts stated above, was the petition
for review filed within 30 days after receipt by pe~
titioner of the decision of respendent, pursuant to
Section 11 of Republic Act Ne, 11257

Section .7 of Republic Act ie. 1125 confers upon
this Court exclusive appellate jurlsdiction to review
by appesl decisfons of the Collector oi Internal Re=
venue in cases involving disputed assesswments, refunds
of internsl revenue taxes, fees or otner charges pen-
alties imposed In relation therete, or other matters
arsing under the Natfonal Internal Revenue Code or
other law or part of law administered by the Bureau of
Internal Revenue, %e have consistently held that the
term "decision" in cases involving disputed assessments
of internal revenue taxes refers to -

"x x x determinations made or arri

at by the Collector which would become f
and execu um“niﬁm-:mndhy

said efficial, or ad te a ior
“authority in with law," zkml
Saraos v, bBureau lum. C.T.A,

Collector, CJ.M ko, 87 F
Werced Drug House v. Gaﬂum. G».l'.A.
180, may 21, 19563 Dirk Vu Bugn V. Col=
lector, G.T.Au No, 268 1’“‘ Villa-
ain v. Gollector, c,t.l a& July 31,
Imx st, Stephens fss, ¥, G&Ll“iﬂr. GQTQAQ
73, Aug. 15, 19563 Hian v, Col=

lector, C.T.A, No, 242 19563 Gan=
cayco v. Collector c,.f.A. No. 287, cet. 27,
tare CoToAe Now 307, Oute 28, 1956; Lealds

[ ] A4 ®
Electric Co. v. mi-m. &rm
Dec. 22, 1956; Ker & Co. V. Collector, c.f.s.
Ho. 244, Jan, 3, 1957y Central Amm Ve
Collector, C.T.A. No. 195, Jan. 15, 1957;
Caguioa ve Collector, C.T.A, No.222, Jan.
28, 19575 Nerth Camarines Lumber Co. V. Goxs

7%
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lector, C.T.A. No, 248, Jan, 30 195‘1;

iy e et R~y

\'. do Vera v. éezmm: Celohe Noo

July 24, 1957; Nortoﬂ & Hmian
c'.ounm C.1.
1957; Emilio G, "Cenoens’ Collootes

c.i.A. No. 895, Oct. 14, 1 "331.

Obviously, the final decision of respondent in
this case is his decision of Cctober 10, 1953, In
that decision, his original assessment in the aggre=-
gate sum of ¥484,762.61 was reduced to only ¥12,066,0C,
This revised assessment has remained unaltered until
aow. In fact, respondent repeatedly told petitioner
that he could not revise the same as it had become
final after sixty days from the date of receipt by the
former Board of Tax Appeals of a copy of sald decisien,
pursuant to Section 8 of Exacutive Order io, 40l=h,
Series of 1951,

At the time the final decision of respondent was
rendered, petitioner had two remedfes, the first was
adainistrative and the other judicial. Tt could have
appealed the decision of respondent to the then Board
of Tax Appeals (which was in existence up to June 16,
1954, when it was abolished by Section 20 of Republic
Act No. 1125) within thirty days from the date of re- .
ceipt of the decision, or it could have paid the tax
and sued for xecovary thereof after complying with the
requisites provided in section 306 of the Watlonal Ine
availed of by petitioner. Instead, it filed a request
for reconsideration of the final decision of respondent

696 A,
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in the belief that the latter still had the power
to revise or cancel the assessment. Let us now con-
sider tha effect of sald request for miduat!m..
Executive Order No. 40leA conferred upon the
Board of Tax Appeals axclusive juiﬂntm to review
by appeal decisions of the Collector of Internal Re~
venue, the Commissioner of Customs and the various
¢ity and provincial Boards of /Assessment Appeals, In
addition, it was empowered to review zotu proprio de-
cisions of sald tax officilals within sixty days from
the date of submission of a copy of a decision. In
University of Sto, Tomas v. Board of Tax Appeals, G.R.
No. L-5701, June 23, 1953, Executive Order o. 401-A
was declarad invalid in so far as it deprived the Courts
of First Instance of their jurisdiction under Section
306 of the ievenue Code (referring to actions for re-
covery of internal revenue taxes erroneously or ille-
gally collected), but the rest of its provisions af-
fecting the organization and adainistrative functions
of the Soard was held valid. The effect of this deci-
sion recognizing the validity of Executive Order io.
40l-A relating to the administrative functions of the
Board was to limit the functions of the Board to admi-
nistrative appeals, review and approval of compromise
and refund ceses, and motu proprio review of other de-
cisions of the Collector of Internal Revenue, the Come
missioner of Customs, and the provincial and city Boards
of Assessment Appeals where the taxpayers concerned
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failed to appeal. In cases involving internal revenue
taxes, taxpayers could either appeal to the doerd or
pay the tax and sue for recovery in the proper Court

‘of First Instance under Section 306 of the Revenue Code,

In other words, the Board was the highest administra-

tive body that could determine internal revenue cases,

thereby depriving the Secretary of Finance of his ap-

pellate powers, (See Secs, 8 and 9, Ex. Ord, No, 40l-A,)
In the instant case, the finel decision of res-

- pondent was not appealed by petitioner to the Soard,

It merely sought the recensideration of said decision,
However, respondent sent to the Soard a copy of his de-

cision, advising petitioner that said decision would

become final after sixty days from the date of receipt
by the Board of said copy of the decision, unless other-
wise revised or amended by said Board, Section 8 eof
Executive Upder No, 40leA, in accordance with which
respondent furnished a copy of his decision to the Beard,
provides:
Wﬁhuaﬁ%thﬁ no appeal has been
filed, when the public Interest so requires
the Board may mmhchu. within aixty (60)
from m mm of copy thereof,
view any dnhim of the Genoe-
tor Commissioner of
Customs, or of the rwimhl or city Board
of Assessment $ ¢ s after
proper notice and hn:m, it m. u the
case may be, affirm, reverse or otherwise
modify said decision."
The Board having been vested with the power to
review gotu proprio any decisfon of the Collector of

Internal Revenue, once a copy of a decision has been

8 6f2
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subaittsd to the Boszd for review under Sestion 8 of
Executive Order Mo, 901-A, the Celleeter of Intermal
Rovenuo loses Juricdietion over tho csse., After the
Bosxd had scqguived jurisdiction over a case, the Cslo
lsctor may net ontertsin soy request for reconsiderac
tion of the decisivn, There seens to be no sense in
eonfarring upon the Besrd the power of yeview and at
the same time zotsining in the Cellesctor the power teo
zevise or reconsider a decisfon that hos besn submitted
te the Board fer review. Mereover, te permit the Celo
loster te oltow, smond, er rovise & decisien whish has
bean cubmittod to the Desrd far rovicw would be te sence
tisa Imtsrference by & suberdinste sdministrotive effi-
eiel with the functien conferred by lew wpen & cupsrier
ofeinistrative body, Thercfewe, If the Beard revicwvs
the sase and renders a-'decisien, the dosision is final
snd senclusive sdministretively, (Soe Iadustris) Ten-
tiles Msmufseturing Co. v. Colloeter, Menilo Civii Casc
Ne. 22613, Junc 10, 195¢.) I the Boapd dess met roview
the etaa, after the sinty-day paried, the decisfen ef
tha Celloster Glse becomes final as the same s comsi-
doped to hove beon Implisdiy affirmcd by the Bosrd. OF
SOurse, the toupoayer was net precluded from rafsing the
validity ef tho assessment, bacsuse undsr the lew then
in fozxce e sould pay the tax and thersafitsr sue for itc
2680vopy in the propsr Court of First Instamss, (Sac
Univopeity of Ste. Tomse v, Beard of Tax Appesls. SUBES.)

I

|
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decision becsme final after 60 doys from ths dete of
its yocelipt of 2 copy theveof, The request for zecen-
sidszation filed by counsel for petitismer with the
offlcs of rospendent dated October 20,1933 did net
have effect of proventing the safd decisfon from be-
coming final. What sheuld have been dens, if peti-
tienar wonted te ehaust all administrative romedies,
was te ashk the Beard to set the cass fer hearing so
that £t could presant iis side of the cass, or It ceuld
have appesled to said Beasd by vwirtus of Sestion 9 of
e dssn it necessary te pass wpon the lespal ef-
foets of avimitting a decfision of the Ceollester of In=
toznal Rovsnue te the Board ef Tap Appoals fer xeview
metM BRgERie wndex Section 8 of Exscutive Ordes Ne.
net the grosent spposl was filed within the statutezy
Sostion 11 ef Republic Act Ne. 1125 prevides thet
the party sdvorssly affected by a decision of the Gel-
this Court within thirty days after receipt thaseof,
Whoeo, hewover, the decision of the Cellscter was ren-
dowed pries to the crostiom of this Cewrt, we heve cone
stzuod the law Liberslly se as to pezmit the party ade

700
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Beaxd of Tax Appeals, Aceordingly, an appesl £I1%
more than 30 days after July 21, 1954, hed te be
missed for leck of jurledistiom, (Sos Sta, Clers
Lunbexr Co, v, Cellector, C.T.A, Ne. 91, Septosber m
19555 Ypskdjian Morchemdising Ce. ¥. Cellestor, C.T.A.
Mo, 107, Cet, 1, 1985,) But if on thet datc thore was
s pending requost for reconsiderstion of the decision
of the Collseter, the thirty-day paried within which
te appeal {s to be ceumtod from the date of netico of
tisxrez v, Celloster, G.T.A. Ne, 65, Aug. 31, 1988
Somsen v, Collestor, C.T.A, Ne, 222, Qst. 27, 1986
Gancayso v, Cellector, C.T.A, Ne, 287, e, 27, 1966)
Cenventlon of Phil., Baptist Churehes v, Goellecter,
Gellector, C.T.A, Mo, 241, Dec. 24, 1936y Ker & Ceo
Yo Colloster, C.T.A, Ne. 244, Jan, 5, 1967y St. Peuls
Mespital v, Cellseter, C.T.A. Mo, 105, Feb, 21, 1987
Asturfes Sugsr Cantrasl v. Cellestar, C.T.A. Ne. 207,
L&m.mummmmmeam
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gaith suspends the rwnning of the statutery poxled,
it 1s te be understeed that such reguest fer recon-
sidaration was filed befoxe the decisien of the Cal-
logtor becams sdministrstively final. This awet be
so hocsuse & cause of sctiom that has alresdy expived
csanot be revived by a request for recensidoration
filed after ths decision has become final. (Astushs
Sugar Contral v, Cellectex, C.T.A. be, 207, Fehwuary
85, 1987; Aatenie Co Pe v, Cellsctex, C.T.A, Ne.s 313,
Bev, 23, 1997.) Similaply,s requost for recomeidexe~
tien in a case vhere the Collecter has lest bis pewer
ummmusmumm«umamm
In the imstant ecasy, the decisien of respondest
of Ostebsr 10, 1953 was subaiticd ts the former Boszd
of Tox Appoalo on the same dote, (Ses page 279, 2R
gocords.) The sald desisrien besams fimal sizty days
fxom the date of rsceipt by the Beard of 2 copy of seid
decision. The request for recomsidavation deted Octe-
bar 0, 1953 filed with the sffice of respendsnt by
eounsel for petiticner doss not have the effsct of
ouspending the sunning of the thirty-day paried from
July 21, 1954, as respendsnt hes ne suthority te recen
sider a decision that had Aeag become fimal by virtue
of its implisd affirmence by the fermer Beerd of Tax
Appasls, a superier aduinistrative bedy. The fast that
the Board was subgcaquontly abolished dess net affect

S S

_ fts sbolitien, FPatitionsr, therefers, had only 30 days -3
' fsom July 21, 1954 within which te sppeal te this Cousxt.
Mim%hemxmﬁ!edmwﬁm!; 1938
P02 *izﬂ ;
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the same was obviously filed out of time,

At any rate, even granting that the request for
reconsideration dated October 20, 1953 suspended the
running of the thirtyeday period within which to appeal
to this Court, and that the period started to run only
from the date of receipt by petitioner of the denial
of said request for mﬁmiduutiu. petitioner has
nevertheless lost its right to appeal, The evidence
of record shows that the said request for reconsidera-
tion was denfed in the letter of respondent dated Sept-
ember 27, 1955, (Exh. 6.) Tt is not shown when this
was received by counsel for petitfoner, but it appears
that he filed another recquest for reconsideration én
October 25, 1955 (Exh. D), Assuming that the deaial
of the request for reconsideration was received on
the same date that the last motion for reconsideration
was filed on October 25, 1955, no time was lost and
the running of the period for appeal continued to be
suspended, The request for reconsideration dated Ucto-
bexr 25, 1955 (filed on Cctober 26, 1955) was donind in
the letter of respondent dated June 14, 1956, apparently
received not than June 29, 19%6. (See page 336,
BIR records.) "The letter of counsel for petitioner oi
June 29, 1956 requesting respondent to “hold collection
until (his appeal was) decided by the Secretary of Fi-
nance" does not have the effect of furthex
the running of the statutory peried for appeal.v An
appeal to the Secretary of Finance from the decisfon

A%
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of the Cellocter of Internsl Revenua dees not suspend
the summing of the 20-dey paried provided in Section
11 of Ropublic Act Me. 1128, (Tumg Mo v, Collecter,
CoToAs Ne, 279, May 18, 1957.) From Junc 29, 1996 te
November 2, 1956, when the prescnt sppesl was filed,
patitionor consumed more thes 120 daye, snd conse-

quently potftiener has lost ts right te sppesl. When |
it dosidod to =ppaal te the Seerctary of Finance and te

woit fer the lstter®s decision instosd of coming dirostiy

te this Court, potitfiener took the risk of ferfeiting :
MMumﬁmmm“ﬂwﬂtm
efisfien. Censeoquently, 1t has only itealf te blems foz
its oun setienm.

It is contended thet the thiriy-doy porled sheuld
bc counted from tho dute of zecafpt by counssl fer pa-
titfenor of zospendent®s lotter eof Auwguot 6, 1996,
Soezotary of Finance had affirmsd the decision of the
fexmay, For comvenionee, the said lstter of August &,
lﬂhmm

*"With referencse te the
nug case eizeu: G.l.iamt

Pﬂ t'ﬁ.’l
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gffirmed the declision of thés Mt;?e
youz client lisble fex
%ﬁ. Meuﬁngly, it zs r::p

mmmnumenmmogi

it inclu

.n Pe m% e E Mﬁf@

.uummmmmmumm
it was not a decizieon denying the rogquest for rceensic

$O ORDERED,

the ssid request for recemsidoration was deaisd in the
letter of respondoat deted Jume 14, 1956, Aceordingly,
the contention of petitiener that the thirty-day peried

the 30-day peried provided in Sectien L1 of Republiec
At No, 1185, the same hes to be, as &5 1is hesoby,
disnissed fer lask of juriediction, With costs against

anils, Vecembex 27, 1957,
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