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reivvestmernt, and &) That the
registered enterprise does rint
reduce its capital atoch

represented by the reinvestment
within seven (7)) yeara from the
date such reirnvestment was made.

In the event the registered
enterprise does rot crder the
machinery and equipment within two
) years frem the date the

reivestment was made or reduces its
capital stock represented by the
reinvestment within a pericd of
severr (7)) years from the date of
reinvestment, a recomputatiorn of
the income tax liability therefore
shall be made for the pericd when
the deduction was made, and the
proper taxes shall bhe assessed and
paid with interest.

The answer to the questicon of prescription of
the assessment lies on the relative effect that may
be discovered Sectiocn 7 (h) QF R.f. No.o 5186 may
have upors Section 218 of the NIRC.

i this is a matter of interpretation, Secticon
29 () of R.A. Noo 5186 will serve our purpose as

it provides:

"Hec. 20 Applicability and
Interpretation. - In irnterpreting

and applying the provisiong of this
Act, the following shall be
obhserved:

() Resolving Doubts. -~ All
doubts concerning the berefits and
incentives granted ernterprises and
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machinery and eqguipment  xxx  the
amournt 8o reinvested, xxx to the
extent of HO%, 79%, 100% in case of
pioneer proajects HHXK shall be
allowed as a deducticon from its
taxable income iv the year iv which
such reinvestment was made: »ux"

S8imply put therefore, when & deducticn for
expansion reinvestment is claimed and allowed, the
registered enterprise in the case of procurement or
expansion of machinery and equipnent is given a
maxirmum af twa (2) years within which to order the
machirery and equipment. Failing in this
requirement, a recomputation of the income tax
liability for such period that the deduction was
made shall be dorne and proper taxes shall be
Aassesaned. Section 7 (h) apeaks of assessment,
negating the first theory of respondent on the rnorne
applicability of Section 318 of the NIRC. Section
318 is the hasic law on the pericod of limitation
for assessment of interval reverue taxes and there
is ne provision in R.A, No. 5186 made to substitute
this rule. We see, however, an internticn in R.A.
No., $5186 to suspend the application of the rule on
limitation of actions for collection provided in

Section 318 of the NIRC. That is, the five (5)

vear period of limitation is suspended and is not
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applied for the two (2) years that the repgistered

enterprise is givern to order the machinery and
equipment ard orily after salid pericd will
recomputaticorn and assessment of proper taxes be

made. The suspensiore of the application of Section
318 of the NIRC for two years is but conducive to
the intenticrn of R. A, Nz, 5186  of praviding
berefits ard incentives to pioneer anmd rnorn-piloneer

enterprises under its scope.

We carmot discern any contemplatiorn of R.A.
Nz 5186, after a perusal of its pertinent
pravisions, to suspend the application of Sectionm

318 of the NIRC for as lorg as the registered
enterprise has rnot submitted rotice of order of the

machinery and eqguipment. The law is _clear in

brivnging cut ivn the provisions of Sectiorn 7 (h) of

R.A. Ngoo 5186 the task of the Commissioner, as is

his duty, to assess after twe (2) vears "fyrom the

date the reinvestment was made" if the registered

enterprise does ricet order the machirnery ard
equipment.

Respondent, irn futility, has gone as far as
arguing that the duty belongs to the petitioner to
recompute its tax liability (p. 5 Respondent's
Memcrarndum, p. 81 CTA, Record). The Commissicorner

carmot pass or this duty for as held by the Supreme
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Court in a case (British Traders’ Insurance Co.,
Ltd. v. Commissioner of Internal Revenue, 13 5CRA
719, 726 L19651) - "KKX the examinat icrn,
verification and audit of petitiorner’s income tax
returns after this filing (which) lawfully belornps
to the Commissicorer of Internal Reveriue who has the
necessary facilities and perscormel to conduct the
same". Moreover, respondent in so arguing for this
duty or petiticrner has raised for the first time
the issue of fraud or falsity, a deferse nrnat
pleaded previously in his fAnswer. This deferse is
not  among the exceptions recognized in Section &,
Rule 9 of the Rules of Court, thus shaould be deemed
to have beern waived by respondent. This ocharge in
positicn Ly respondent also gres against the
principle erunciated in the case of Aguinaldo
Industries Corporation v. Commissioner of Internal
Revenue (115 Scra 136,140 [19821), that orn appeal a
party may riot be permitted to assume a different
posture than that he had assumed Y the
administrative level, for then the court would not
review, but determine arnd decide for the firgt time
a questicr not raised in the administrative forum,
In this case, petiticner reflected the
deducticorn of P11, 143, 000,00 reinvested for expansion

in its Income Tax Returw forr the calendar year 1375

b
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filed an April 13, 1976. (Exh. "A"). Respondent,

thevefore, reckoming the two (2) - year suspension
peviod arnd the five (%) - year peviod o f
limitaticon, had uwmtil April 15, 1983 to make the
assessment. Since the assessment was made only on

October 15, 1985 (Exh. "B"), it is barred by the
pericod of limitaticon imposed wnder Section 318 of
the NIRC.

WHEREFORE, judgment is rendered in favor of
petitioner.

The Commissioner of Internal Revenue is hereby
ordered ‘

al To WITHDRAW and CANCEL his assessment
noted as SARD-IT 753/85 1928 issued against
petitioner for being barred by the period of
limitation provided in Section 318 of the National
Internal Revenue Code of 1977.

b? To cease and desist from enforcing the
aforesaid assessment and collection the tax for the
reason above stated.

S0 ORDERED.

Quezon City, Metro bManila, March 30, 199:2.

\
CONZTANTE C. ROABUIN
Nesociate Judge



DECISION
CTA CASE NO. 4206

I CONCUR:

s Qe (L
ERNESTO D. ACOSTA
Presidinn Judge

CERTIFICATION

I hereby certify that this decisinon  was
resched after due consultation between the members
of the Cowrt of Tax Appeals in accordance with

Bection 12, Article VIII of the Constitution,

%RNEBTO D. ACOSTA
Presirdinn Judne
Court of Toeax Appeals



