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'REPUBLIC OF THE PHILIPPINES
COURT OF TAX APPEALS

MANILA
SERGIO F. HAGUIAT,
Flaintiff,
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- VETrsus - GASE NG, 22948

Jo ANTONIO ARMETA, as G
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Flaintiff{ seeks to recover frow defendani Gole
lector of Internal Revenue the sum of $4,867.,00, re-
presenting income tex for the years 1950, 1951 and
1992, allegedly erroneously or lllegally collected
by the latter from the former,

It appears that from 1930 to 1952 plaintifi was
an operator of @ taxi and garage service in Clarxk
Field, Pampanga, a military base of the United States,
for which a lzl.c“‘-u duly issued by the United

States Air Force operating said military base. Du-he.

the sald peried, plaintiif realized incomes and paid
income tax, itemized 2s follows.

Year Income Amount of Amount of Date of
—hopngd =  Income = Tax Pald Paymeng

19%0 #15,159,.42

e maas | LIRS m i 2

Total income tax paid -- #5,469.00
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!r 602,00 Hax, 9, 1951
575,00 Aug, 14, 1951
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A written claim was filled by plaintiff with
the Cellector of Internal Revenue on July 28, 1953
for refund of all the sums paid up te NMay 13, 1983
in the aggregote amocunt of #3,892,00, Subsequently,
on August 11, 1953, the second installment of the
income tax for 1252 in the amount of P1,577.,00 was
was alseo paid, refund of which was liin clajimed by
plaintiff on August 28, 1953,

The Collector of Internal Revenue reconmended
approval of toe claim of plaintiff in the amount of
$3,290.00 aad denial of the claim in regard to the
sum of ¥602,00, which was paid on March 9, 1951, the
claim for refund of the latter awount having been
filed beyond the two-yedr perlod provided in Section
309 of the National Internal Revenue Code, [he recome
sendation of the Collector was approved by the Secre~
tary of Finance, who, in an indorsement dated Ucto-
bex 12, 1953 referred the case te the then Zoard of
Tax Appeals, pursuant to Executive Urder Ne, 40l-A,

No sction appesrs to have bm"tum by the
Collector of Internal Revenue on the claim of plain-
t4£f foxr the sum of #1,577.00 paid on August 11, 1953,
refund of which was sought by the latter on August
28, 1955,

The Board of Tax Amlli. in a reselution dated
Octobexr 24, 1953 in Tax Appeal Neo. 14%, denied the
entire claim of #3,290.00, Refund of the sun of
# 602,00 which was paid en Maxch 7, 1951 was denied
for fallure of plaintiff to file with the Collecter
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of Internal Revenue his clalu in writing within two
yours after the date of payment, while the c¢laim for
the sum of #3,590,00 was denied on the ground that
plaintiff was not entitled vo exemption froem income
tax on incomes derived from his operstions in Clark
Pield under Avt, AVIll of the Uases humi. The
deeision of the doard of Tax Appetls was appazled to
the Supreme Court In G, A No. Le7273, but the appeal
was dismissed without prejudice oa April 29, 1994,
fellowing the decision jn Valversity of Sto. lomas
Ve Boaxd of Tax Appeals, G, A, Ho. L=ST0L, June 23,
1953,

Plaintiff instituted the presont action In the
Gouxt of First Instence of handla en say 20, 1954, forx
the recovery of #4,0567,00, which emcludes the sweunti
of POO2,00 which was disallowed by the Collector, the
w of Finance and the board of Tax Appeals on
the ground of prescription, but includes the sua of
1, 577,00, which was paid on August 11, 1953 on which
me asstion was taken by the Collectors In his answer,
defendant claims that plaintiif is not entitled to the
sefund of #4,867.00 in view of the ruliag of the fermer
Board of Tax Appeals which, prior to its dissclution,
was "the highest administrative body ia respect te the

~

sefunds in question.® And 35 regards the sums of FST8,00

and P615,00 pald on August 13, 1901 and day 21, 1952,

sespestively, defendant, in addition, claims thet plaine-

$4£f ie not entitled to refund because the present
sstion was instituted after the two-year perlod pras-
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epibed in Section 306 of Lhe levenue Tode,

Before the case could be heard by Lhe Court of
First Instence, the Court of Tex Appeals was organized,
and upon motiocn of counsel for plaintiff{ the case was
m to this Court pursuant to Sectien %2 of Ree-
public Act No, 11295,

iwo issues have been raised in this cass, to wit:
(1) whether or not pleintiff is exempt from iacome teéx
on income derived by him from the operation of his texi.
and garage service in Clark Fileld, Pespanga, and (2)
mwmmcli;ﬁfummdmmﬂ
POT5,00 end ¥615.,00 is barred uader Section 306 of the
Revenue Code, a

We shall first take up the issuve whether or not
the clainm of plaintiff for the recovery of the sums of
ESTS.,00 end Fél8,00 is barred under Sectiem 306 of the ¢
Aevenue Code, Grid section recuires that sefore an
action may He instituted in court for recovery of an ‘
internal revenue tax allegedly erronecusly or illegally
collected, the taxpayer must first file 2 written claia
for refund thersof within two years after payment, and
the Judicial proceeding for recovery of such tax must
b instituted within the sawe period, whether or net
the Gollestor has rendered a decisien on the c¢laim of
the texpayer. (Wee Foce v, Fosades, 64 Fhil, 640;
Bezmejo v, Collecter, G, K. Mo, Le3029, July 25, 1950}
Kienexr v. David, G, i, No, L-2163, April 22, 1555; cited
in Fanay Electric Go., Inc. v, Cellestor, iloile Civil
Case Wo. 387, decided by this Court on sexch lu, 1956,.)
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In this case, plaintiff filed his claim for
zefund in writing en July 28, 1953, within two years
fron the date of payment (on Aug. 14, 1951) of the
sum of F575,00, the first of the various sums paid
which ere the subject of the present setion. The
Cellector favorably recommended the refund, which was
w by tha Secretary of Finance. As the action
of the Collector and the Secretery of Finance in that
case was not final until approved by the then Board
of Tex Appeale, the cese was submitted te said doard.
It was only when the claim was disapproved uy the
Besxd Lthnt plaintiff could have instituted judicisal
proceedings for recovery of the tax. Aut Executive
Opder No, 40ler suthorived the taxapeyer tc appezl
directly teo the Supreme Court wnich he did in G, A,
No, L7275, Under the circumstaces, petitioner could
net hove instituted an action for recovery in the pro- .
par Court of First Instance until the case was dise
missed without prejudice by the Suprese Court. [he
running of the two~year peariod provided in section 306
of tha Revenus Code may, thereiore, be considered to
have been suspended during the entire period that the
eage had been pending consideration by the vollector

of Internal Revenue, the Secretary of i inance, the Hoaxd

of Tax Appeals and finally by the Supreme Court, and
the said period commenced te run again when the resclu~
tien of the Supreme Court dismissing the czse dated
April 29, 1954 became final. No evidence has Leen pre-
sented by the parties as regards the dale when the ree
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solution of the Supreme Court became final and execue=
tewy, but the records of the case now in the pos-
session of this Court, of which we take judicial
notice, show that the decision of the Supreame Court
becane final and executory on Way 22, 1954, The pre-
sent sction was filed in the Court of First Instence
of sanila on May 25, 1354,

Considering that the present action wes insti-
tuted within 3 days 2fter the decision of the Supreme
Court in G.A, No. L-727%, which dismissed without pre-
Judice the appaal of herein plaintiff from the deci-
sion of the Boaxrd of lax Appeals, became final, ﬂ are
of the opinion that the present action was timely filed
in zespect to the amounts of #575,00 and #615,00, which
were paid on August 14, 1991 and May 21, 1952, respece
tively.

Having arrived at the conclusion that the present
action was filed within two years from the dates of
paysent of the varlous sums sought to be recovered by
plaintiff, we now come to the 1ssue whether or nnt. he
is entitled to recovery,

Flalatiff alleges that he is exempt froa incoume
tax on his income derived from the cperatlon of his
taxi and garage service in Clark Field, » United States
allitary base, pursuant to Art. AVIII of the Dases agree-
ment, which reads as followss ' ’

®SALES AND SERVICES WITHIN THE BASES

*}, It is mutuelly that the
United States shall heve the right to esta-
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blish on bases free of all licenses, fees,
sales, excise ox other taxes, or liapostis,
Government sgencies, inc) exchanges,
messes and social eim, for exclusive
use of the United States milit forces
and authorized civilian personnel and their
o Ghirestsd By suth symmmies Geil bo frov
oE sugh agenc les ree
of all tm,bznm and inspection by the
Philippine authorities, Administrative mes-
sures shall be taken the appropriate su-
thorities of the United States to prevent ihe
resale of goods which are scld under the
provisions of this Article to persens not
entitled to buy goods at such agencies
and, cenerzlly, to prevent sbuses of tga
‘;l;. granted under this Article.

all be cooperation betwaen such
“muus and the Philippines %o this

“2. Except ag may ba provided in an
othex agreement, no person shall hablitual-
ly rendear any profedsional services in a
base excaept to or for the United States or to
or for the pessons mentioned in the presed-
W. No business shall be esta-

a8 base, it being understood that
the Governnent agencles mentioned in the pre-
ceding shall not be regarded as
husinese for wr%?) of this Article.”
{43 O, G, No, 3, P. at 1028-1029)

In 2 similar case degcided by this Court (Republic
of the Philippines v, Dominador F. Canlas, et al., danila
Civil Case No. 22366, June 16, 1956), 1t was held:

"A casual reading of the controversial
article brings to our attention sone signi-
ficant fasts by which we can readily see that
defendante?® stand is difficult to sustain,
First and foremost is the fact that Article
Wil of the Phil ine-United States Bases
hrnt is entitled "Sales and Services
¥Within the Beses', vhile incoae taxes are
treated in Article XII of said agreement.
Meoreover, paragraph 1 of Article XVII1I enu-
merates the taxes from which burdem the agen-
¢ies or concessions within the basges ere to be

oxsmpted, to wit;
ar pro-
mm-w' h x:u
' or sue
be free of all taxes, dut and tien
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by the Phllippine authorities.' In this
wt. it is significant indeed te note

the exanption asccorded local conces-
sdonalres opereling withln UlS, Army and Waval
Bases in the Philippines belisng to that class
of Laxes usually isposed on the enjoywent of
privileges or the pursuit of 2 business or oce
cupation, Nowhere in said arigrag;ai drti-
cle XVIII is there any mention of ame tax,
which is & tax on net income and not 2 tax on
merchandise or service,

“The defendsats claim that income tax
s ol the nature of an and

ore falls within the 0 ax-
in said paragreph and article which
ically mentions as incloded

in. The defendaats have found support in
content lon on some American cases wherein
it was held that'en income tax is an excise
tax and not a tax uprmrtr. Mowaver, the
defendants seew to heve overlooked the fact <
that these rulings were premissd on a comparie
son ¢f direct Ladirect texes and on taxes
on property in contra-distinction with excise
o 'Exclise' as used in Article AVIIL of
the FPhilippine~United States Sases Agresment

: lates taxes luposed on ithe performance

an act in sscupation, or en-
w oi iv o Ancluding operatien of

vehic on public » (State vs,

Fields, GLie 35 N.E. B s 147.) In one
American case, the line of demarcation between
the two taxes was drawn thus;

*An excise tax 1s an indirect charge
for the privilege of following &n occu-
pativn or trade oxr cerrying on 4 wusi-
t Lﬁ i ‘mzlm b it

an s as Yy as is a
tax on land.® (U.5. v. m s
i’o,i. R, Co., DL, Pa. 262 P, 188,

4l

:

' "soreover, an income tax is inposed
tndividusls while sn excise tax I:'m

on
imposed
goods or Tﬁp An income tax is
& which reistes to product 6r i;cm from
) t

: O

licenses to gmu occupations, on

corporate privileges. eagt
rl
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120 F, 23 464, 11 Wash, 24 630.)

*Purthermore, the exemptions frem the
payasat of income tax ave treated in Arti-
cle X1I of the rugﬁwxm States
Bases Agreement, reads:

of the ted states. Obviously, the defen-
dants berein are not among those exempted from
?‘tp‘ ‘tg ssl m:;l::dnfm t:
ac expre
ption in pari 1 of Artiele XII whish
s in part as ows: "No mesber of the

Ntdlm“!—nfmum

serving in the $ con~
nec with the bases x x = shall be lise
ble te pay incone tax in the Philippines x x.'

W, 1if the exemption was intended
- %@ be_applicable both to American sad Fili-
:iaa congessionaires ntha ':h h::i-:h.h
mould undountedld 8 n
mc{ammm-ﬂulﬂmnﬁnmmn‘

ept

tion may be considered exempt from the tl::“.
the law must so cleerly and definitely provide.
It cannot y be h‘m therefrom., We
find ne justification iIn increasing the scope
of the exemption beyond that which the Phil-
ippine<United states Sases t intended
to cover. ‘Exeaptions from are

i highly disfavored in law; and he who claims
an exemption must be able te justify his claim
by the clearest grant of organic or statute
law, An exemption from the commen burden
cannot be permitied to exist upon vague ime-
plication., (Asiatic Petroleum Co. vs. Lones
49 Phil, 466-475; see also louse vs. Fosadas
53 Phil., 338; Gov't of the Philippines vs.
lionte de 3% Phil. 338.)"

We reiterate the view expressed ja the opinion
quoted above as there is nothing of record to justify
& reversel or medification theveef. It is, however,
vehemently insisted thet income tax is also an excise
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tax and, therefore, plaintiff is eatitled te exewmption
as Article XVII1 of the Sases Agreement includes ex~
emption from sxcise tax. Ve agree that some authorie
ties hold the view that income tax partakes of the na-
ture of excise tax as distinguished from property tax,
but the exemptisn from excise tex provided in Article
AVIII of the Bases Agreement obviously refers te sales \
of merchandise or services and not to income.s If 4t
was the inteation of the coanlraciing parties te grant
exemption from incone tax on lncome derived by conses~
sionaires operating within United States ailitary beses,
the treaty should have so expressly provided as was done
in Article KII, The aesence in Article XVIII of provie
sions similar to thoss snn;l!.md in Article XIXI granting
exemption from incom tax in favor of the persons named
therein, is an indicition of the manifest intention to
Ahhold such exemptin under the former. |

- FOR THE FORECOING COMS IDESATIONS, the compladat

is hareby dismissed, with ceosts against plaintiff,. 1

\\
"

50 ORDERED, Il.{ll
Manila, August 6, 19%6, | R
1
i
Aot
ROMAN 4, UMALY ° fi
Assec late Judge | | j
A
¥ CONCUR: |
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