REPUBLIC OF THR PHILIPPINES
COURT OF TAX APPEALS
MANILA

FLORENCIO SOL‘gO
4 'ozitionor,

- Versus = C.T.A. CASE NO, 208

THE COLLECTOR OF INTERNAL
REVENUE, Respondent. g;j
&

This 1s an pppeal from a decision of the res-
pondent Collector of Internal Revenue as embodied
in the letter , Exhibit D (p. 14, expediente) dated
Yotober 10, 1955, of the Chief, Legal Department,
Bureau of Internal Revenue, reiterating a demand
from the petitioner Florencio Sclana of the amount
of ¥629.53 as unpaid income tax for the year 1948
exclusive of surcharges and interest with threats
to collect the same by summary remedies upon failure
of the petitioner to apy said oﬁligation to the City
Treasurer of Manila upon receipt thereof.

It appears from the record that since the afore-
salid letter-decision of October 10, 1955, was sent #nd
up to the present time, the respondent has not carried
out his threat to collect the obligation in gquestion
by summary methods or court action.

It is the petitioner who came to this Court on
November 18, 1955, by way of a petition for rovioﬁ
seeking to annul the assessment, Exhibit E (p. 10 BIR
rec.) against him for $629.53, exclusive of surcharges
and interests, on the ground of payment and prescrip-
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tioh and ths lifting of the Warrant of Garnishment,
Exhibit C (p. 51 BIR Rec.) issued by the respondent
on August 24, 1955, to petitioner‘'s employer, the
San Miguel Brewery, Inc., garnishing the accrued
salary of the petitioner to enforce the collection
of the latter's income tax liability for the year

1948 in the amount above-mentioned.

| It appears that during the years 1948 &0 1952,
the petitioner was the Chief, Current Accounts De=-
partment, of the Sgm Miguel Brewery, In¢. from which
he received monthly salaries, annual bonuses and rice
rations of substantial amounts, )

On February 28, 1949, the petitioner filed his
income tax return, Exhibit A (pp. 9, 11 BIR rec.) for
the year 1948 showing a net income of #}2,188.75 from
Lhe 8an Miguel Brewery, Ine. #10,732.60 of which was
received in the form of salary, #1,500.00 as bonus
and P264.0¢ a8 rice ration., After deducting $he ex-
emptions and deductions for taxes, interests and cha-
rity, the ptitioner declared an income subject to tax
in the amount of P8,688.75 and income tax due in the
sum of $#629.53. On March 31, 1949, the respondent
issued against the petitioner, Income Tax Assessment
Notice No. A~-204-99-48, Exhibit E (p. 16 BIR rec.)
assessing the declared sum of $#629.53 as the income
'tax due, and requesting payment thereof to the City
Treamurer of Manila on or before May 15, 1949, or a§
the option of the petitioner, in two installments as
fol ows: (1) #314,77 payable on or before May 15, 1949,
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and (2) #314.76 payable on or before August 15, 1949,

On February 23, 1950, the petitioner filed his
income tax return, (pp. 6, 8 BIR rec.) for the year
1949, showing a net income of $12,058.35 deriwved
from his employer in the form of salaries and bonusj
an income subject to tax in the amount of #8,558.3%
‘and inecome tax due in tg; sum O $692.58. On March
24, 1950, the respondent issued against the peti-
tioner., Income PTax Assessment Notice No. 14571-k9
(p. 7 BIR rec.) assessing the declared sum of ¥692.58
as the income tax due and requesting payment thereof
to the City Treasurer of Manila on or before May 15,
1950 or at the option of the petitioner, in two in-
stallments as follows:\(l) #2346.29 payable on or be-
fore May 15, 1950, and (2) #346.29 payable on or be-
fore August 15, 1950.

On February 22, 1951, the petiticner filed his
income tax return (pp. 3, 5 BIR rec.) for the year
1950, showing a net income of £12,409.35 derived from
his employer in the form of salaries and bonus; and
income stiject to tax in the ghiount of #7,609.35; and
income tax due in the sum of #789.68. On Mary 21,
1951, the respondent issued against the petitioner
Income Tax Assessment NHotice No. A-11686-50 (p. ¥ BIR
rec.) assessing the declared sum of #£790.08 as the
income tax due, and requesting payment thereof to the
City Treasurer of Manila on or bafore May 15, 1951,
or at the option of thepetitioner, in two installe
ments as followss (1) #395.00 payable on or before
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May 15, 1951, and (2) 2395.00 payable on or before
August 15, 1951.

On June 28, 1953, the petitioner filed his
income tax return (pp. 1, 2 BIR rec.) for the year
1952, showing a.net income of #15,422,85 derived
from his employer inthe form of salaries and bonusj
.an income subject b tax in the amount of $10%022.85
and income tax due in the sum of #1,225.48. fThe
corresponding Income Tax Assessment Notice was issued
against the petiticner requiring him to pay the amount
of #13,10 as income tax for the year 1953 after allow-
ing him a tax credit of 21,211.90.

NotwithsSanding his substantial annual income
which averaged five figures and the 1kpunt of income
tax declared by him, which was relatively small, the
petitioner failed to pay all the income taxds declared,
assessed and due from him for the _ears in question
on the date of maturity as a result of which the res-
pondent, on March 20, 195% (pp. 29, 30 BIR rec.) re-
ferred the matter to the City Fiscal of Manila for
eriminal prosecution ofr violation of section 51 (4)
of the National Intetnal Revenue €dde in relation to
section 73 thereof.

Faced with the bleak prospect of going to jail
for tax evasion and finding himself with not other
altfrnative to ward off the contemplated criminal
action against him but to pay, the petitioner on “pril
30, 195%, paid all the incoma taxes due from him for
the years 1949, 1950 and 1952 in the total amount of
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#2,206,90 as evidenced by Income Tax Receipt No.
456318, Exhibit F (p. 19 expediente).

Howaever, finding a legal loophole worthwhile
exploiting whth respect to his imcome tax liability
for the year 1948, the petitioner saised the ques-
_tion of prescription before the City Fiscal's Ofrfcc.
Lppcrahtly, the petitioner won his point. In a
letter, Exhibit a (p. 45 BIR rec.) dated June 9,

195%, addressed to the respondent by Assista:t City
.?1scn1 Gaudencio T, Bocobo, who was assigned to
handl; and presecute the case, the said offichksl
rendered an opinion to the effect that criminal action
against the petitioner for tax evasion was unwarranted
and untenable with respect to his kncome tax liability
for the year 1948, the action against him hating al-
ready prescribed. The respondent did not question the
opinion of the Fiscal and the case was left at that
without any eriminal action having being filed against
the petitioner.

This appeal narrows doun.to the tollou?nc issued:

(1) Whether or not the uncorroborated testimony
of petitioner to the effect that somatime in 19549 he
paid in two installments his income tax liability for
the year 1948 is worthy of balief; and

2. 8Should this Court decide the first gquestion
of credibility in the negative, whether or not the
respondeat can still collect at present either by sum-
mary methods or judiclial action the income tax in

question.
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The petitioner took the witness stand and
testified that he filed his 1948 income tax return
in February 194+9; that he received an assessment
notice demanding the payment of the amount of
#629.53 based on the return; that he paid the

assessment in two installments on May 15 and Aug-

ast 15, 1949; that he cannot prctt‘?;he comesponding

receipts to support his testimony because he

“night have lost them. It might have gotten lost
because I transferred mu residence in 1950 and I
carried a box containing all my personal décuments.
It might have been lost when we transferred on that
day"; and that he trieg to search for the receipts
but could not find them.

Judging by his manner 6f testifying before
this Court, we cannot believe in the least and un-
corroborated testimony of the petitioner to the ef-
fect that sometime in 1949, he paid in two install-
ments his income tax liabliity &o the Government for
the year 19h8; in the amount of #629.53. Much less
can we believe his uncorroborated testimony that he
lost the receipts coveking such payments. As we see
it, the Bureau of Internal Revenue unwittingly sup-~
plied the petitioner with a legal lcophole (pres-
eription) to evade payment of his income tax lia-
bility for the year 1948, and intelligent as he 1is,
the petitioner exploited it to full advaktage before
the City Fiscal)s 0ffice as well as before this Court.
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Yhe petitioner readily presented ths receipt,
Exhibit F (p. 15, expedlente) evidencing payment of
his income #ax 1llability for the years 1549} 1950
and 1952. The ~ureau of Internal Rav;nue has no
record whatsoever evidencing the alleged payment by
petitioner of his income tax liability for the year
1948, If the petitioner had really paid his income
tax liability fof the year 1948 as he clainms, he
could have easlily obtained, had he wanted to, a
certified copy of thg receipt or receipts from the
City Treasurer's Office vhera he claims to have paid
the amount. The petitioner utterly failed to obtain
certified copies of thé’recoiptc to corroborate his
claim that he pald the amount im question. One will
note that in his income tax return for the year 1949,
(f1led on Fgbruary 23, 1950) the space "If you paid
incoge tax for the preceding yeer, give receipt mimber"
was iert.ii blank and unaccomplished by the petitioner
thereby disproving his claim that he paid his income
tax liability for the previous year. Moreover, upon
being asked by this “ourt why he did not make timely
representations with the Bureau of Internal.ﬁovenuc
that he paid the amount 1in question as he now claigs,
when1ﬁe warrants of distraint, levy and garnishment
were lssued against him, the petitioner was at a loss to
give satisfactory explanation. #ll he could say was
"Because I did not have the receipts to prove that I
pald. %“hat was the use of my going there if they were

628
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going to deny the same.® (p. 8, t.s.n.)

This much we can say of thepetitioner Florenclo
“olano as regards his credibility as a witness, as a
taxpayer and as a citizen., We do not believe in the
laast® his uncorroborated testimony to'the effect that

he paid in two installments sometime in 1949 his income

‘tax lisbility for the year 1948 and that he lost the
receipts evidencing his payments. We cannot consider
one as a reliabls taxpayer nor s model citizen who,
after declaring in his income tax returns for the years
1948, 1949, 1950 and 1952 such substantial nat income
as $12,188,75, #12,058.35, #12,%09.35 and B15,522.85,
respectively, chooses not to pay the declared income
tax due thereon for the years 1949, 1950 and 1952,
within the period prescribed by law, but instead de-
fers payment thereof until 1954, only after his case
was referred to the City Flscal of Manila for ctiminal
prosecution (pp. 29,30,42, 43 BIR rec.). Obviously,
the petitioner paid on April 30, 1954, all the tapcme
taxes due frox him for the years 199, 1950 and 1952,
totalling #2,206.90 as he himself had declared in his
returns, because that was the last recourse left to
ward off the contemplated criminal action against him,
And, as heretofore stated, with respect to his income
tax liability for the year 1948, the petitioner saw a
good legal loophole to evade payment of said tax lia-
bility which he exploited to great adyuntage in his
favor before the City Fiscal's Office as well as before
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this Court. We ask: Is it asking too much from
the petitioner with a declared total net inccme of
#39,890.55 for 1949, 1950 and 1952 and a declared
total taxable income of #26,190.595 for the same years,
to pay on time the corresponding income taxes due
‘thereon amounting to only 22,206.90? #ith such a
substantial net and taxable income, must one have to
wait that he be presecuted or threatened with crimi-
nal prosecution for tax evasion before paying the
income taxes due tnsreon which the petitioner himself
admitted in his returns to be his legitimate liability
to the Government?

Coming now to tﬂ;question of preseription.

We note from the pleadings of both parties with
respact to this second issue, that all their atten-
tion has bsen focused on the provision of section

332 (¢) of the Rational Internal Revenue Code regard-

ing the five-year period of prescription within which

the “ollector of Internal Revenue mmy exercise sum-
mary methods of collection of taxes. The opposing
counsel have overlookad the fact that this is a case
involving income ®x and therefore what governs-is the
three-year prescriptive period for the collection of
income taxes by summ#ry methods as fixed under sed-
tion 51 (d) of the National Internal Revenus Code and
not the five-year preseriptive period prescribed in
section 332 (¢) of the same Code, which is applicable
| to other taxes. Thus, when a taxpayer filed a fraudu-

lent income tax return or refuses or neglects to
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make a return or as in the present case files a
correct baturn but does not pay the income tax due
as declared by him within the period prescribed by
law, the Collector of Internal Revenue has only three
(3) years from the date when the return was file or
“should have been filed within which to exercise sum-
mary remedies of collection (section 51-d, National
Internal Revemue Code; Collector of Internal Revenue
vs. Bspiridion Villegas 56 Phil. 554.561; Juan de la
Vifia vs. Governweni of the Philippines 65 Phil. 262-
2663 Collector of I;ternal Revenue vs. Haygood 6%
Phil. 520; Philippine Sugar Bstate Development Co.
vs. Posadas 68 Phil. 216). However, with respect
to the collection of income taxes by an sction in
court, like all other taxes, the five year preserip-
tive period from the date of assessment as prescribed
in section 332 (c) of the National Internal Revenue
Code shhll govern. And in case of a false or frau-
dulent return with intent to evade tax or of a failure
to file a return, the tax may be assessed, or a pro=-
ceeding in court for the collection of such tax may
be begun without assessment, at any time within ten
years after the discovery of the falsity, fraud, or
ommission (section 332-1'Naticaal Internal Revenue
Code.)

In the mnswer 6f the respondent as well as
from the evidence presented in his defense, there is
not the slightest insinuation that the pc%itinnﬁr's

income tax return for the year 1948 was false or frau-
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dulent and therefore the ten-year prescriptive period
proieribod in saction 332 (a) of the National Internmal
Revenue Code cannot be applied. The case of peti-
tioner, from all ﬁpﬁearlncos, is one jnvolving a tax-

payer who declared his true income in his return bnk
ul

simply would not pay on time the income tax due &8 »

declared by him. i l
.~ The Government has not, within five years from
March 31, 1949, the date of assessment of potitione?'s
income tax liability for the year 1948, filed anmy ,
suit in court for the collection of said 1isbility.
Under Section 332 (s) of the Natonal Intarnal Reve%ue
Codi, the court actiom has prescribed and it is no?
too late to institute one for the collection of said .
amount, Likewise, it would be in violatipn of section
51 (d) of the National Internal Revenue Code as well
as the established jursiprudence on the matter if the
respondent were to carry out at this stage the threat,
as contained in his letter, Exhibit D (p. 14 expediente)
dated October 10, 1955, to the petiticner that he
would exefc @ summary remedies ~f collection upon
failure of :Zs petitionor to settle his incomr tax
1iability for the year 1948,
Applying section 51(d) of the National Internal
Revenue Code as well as the established jurisprudence
on the matter, we also find that the Warrant of Disa
traint and Levy, Exhbit 3 (p. 12 BIR rec.) issued on
August 6, 1953, against the personal properties of
the petitioner as well as the Warrants of Garnishment
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(pp. 33, 3%, 35, 51 BIR rec.) issued on March 24,
195% and August 24, 1955, to petitioner's employes,
the San Miguel Brewery, Inc., garnishing the acecrued
salary of the petitioner to enforcs the collection '
of his income tax liability for the year 1948, as ‘
all heving been issued beyond the threo-year.pros-
eriptive peried counting from Fobruafy 28, 1949, when
the income tax return for the year 1948 was filed.
We have repeatedly held, following the ruling of the
Supreme Court in a long line of decisiong, that #ith
réspoet to income mxés, the Collector of Interrsl
Revenue has only three years from the date when the
income tax return was filed or should have been filled
within which to exercise summary methods of collection.
We pold, therefore, that the warrants in question, whe-
ther served properly or not, are all illegal and of
nc binding force and effect, they having been issued
beyond the three-year prescripti¥te peried fixed under
section 51(d) of the National Internal Revenue Code.

As we see it, the only possible circumstance
under section 332 (¢) of the National Internal Revenue
Code which could still render tenable at the present
time the eocllectiond the tax now in question by a
procaeeding in court, 1s a written agreement entersd
into by and between the petitioner and t he reaspondent,
extending the five-year statutory periocd of limitation.
Howevery the respondent has not presentad such a written
agreement and the records of the Bureau of Internal

Revenue relative to thils case which we hava on hand
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into. ,
It is quite unfortunate indeed for the Govern

- ment, that notwithstanding all the prerogatives given
to the Collector of Internal Revenue by the National
Internal Hevenue Code for the‘summary as well as Ju-
dicial collection of taxes and with all the resources
'at his command, the taxpayer herein, got scot free
from the payment of his income tax liability for the
yu;r 1948 which he hims:1f declared in his returns

to be Rhis legitimate obligation to the Governmant.
Our tax collection agency has slept on its rights

~and the.taxpayer has taken full advantage of it by
invoking the defense of prescription. Judging by

his substantial income, thepetitioner could have
easily been made to pay such tax liability amounting
to only $#629,53 had the Bureau of Internal Ravenue
exarcised all Eha prerogatives at its command within
the statutory period. In the first place, why was
thh Writ of Garnishment, Exhibit ¢ (p. 51 BIR rec.)
issued after a period of more than five years from
the date of assessment when from'the very income tax
returns of the petitioner foo the years 198, 199,
1950 and 1952, 1t could readily be seen that his only
source of income 1s his salary and bdnua from the San
Miguel prewery, Inc. In the second place, why was the
Solicitor General not requested to file the correspon-
ding court action against the petitioner within fhe
statutor; period of five years after the petitioner
had regeatedly failed to pay the income tax due from
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him as declared in his returns for the years 1948,
1949, 1950 and 19527 Small as the anount may weem,
the Government has lost such neodeq revenue f rom a
taxpayer who was in a financial position to pay, for
failure on the part of the Bureau of Internal Revsnue
to exercise all the prerogativaes conferred upon it by
ihe National Internal Revenue Code within the statu-
tory period.

WHEHRFORE, finding ourselves with no other
alternative but to apply sections 51 (d) and 332 (4)
of the National Internal hevenue Code, the Warrant of
Distraint and Levy 1Issued by the res ondent on August
6y 1953, as well as th: warrant of Oarnishment issued on
August 24, 1995 are hereby declared null and void and
of no legal Iorce sand effeet on the ground of
prescription, and the respondent 1s,haréh: ordered to
desist from taking any furbher action to collect from
the petitioner through summary methods the income tax
assessed against him in the anount of #629.53 for the
year 1945,

Let a copy of this decision be sent to the
Cashier of San Miguel Brewery, Inc. for his informs-
tion and guidancs

80 ORDERED,

¥anila, Fhilippines October 5, 1956.

(8GD.) ADCUSTQ LUCIANO
Associate Judge
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cur:

(5GD. ) MARIANO NABLE
Presiding Judge

(SGD. ) )ROMAN i UMALI
Associste Judge






