REPURI.IC OF THE PHILIPFINES
COURT OF TAX AFPPEALS
QUEZON CITY

BERLIMED PHILIPFINE
CORPORATION,
Fetitioner,

- versus - CiA CASE NO. X159
THE COMMISSIONER OF INTERMAL

REVENUE ,
Respondent .

o o e e e oy .{/ﬂ\b/[?

r E o I = I Cy M

Diseputed by pebtitiooey Brear Viagl Philippine
Corporation is respondent Commiesioner of Internal
Revenue  « deficiency income L and interest
agsesanent for the calendar yeoar 1974 i the tobal

amount of FZ21E8,5

A computed as followss (par.
S, petition for review, admitted in the answer,

pear. 1L.)

Mert Incoms per e born Frigis, 10, O]

[ R H

sives oyl Uiess ae olisopisesd]
chividend (amont paid)

Less: A lowsd by Central dHank

57 of grose sales of FEATL,R67,02

12,681,460

bl Coesigned sanples
IV Descembeer 1

IV~ December 1577 OO0 A, GET 00

Tecmn vt CICRPG by

,,,,,,
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DECISTION -
CTA CASE HNO. 2159

Since bhwee or e corssi e eogopd
thwe  mobbeer compareg ., casly Bl tpes b
tioy eupeEneses o harpeatde to the e
paver,  Thee s eI N are o
pensation for the promoticoasl ectivilies

carried for the mobber compary.

] Excess Donabion

Ci st freoi,

less:  Allowabhle - Fé&P4 98¢
Flus O

Total met income e resion
Amcrant of  tay
Tax paic
Deficiency ta

Interest ot 477

Total

Respondent’ = nesry L b

b el o omm the

disallowance of certain eapenses

. consisting of:
{par. 8, petition for review: admeitted in answer,
par. 1.)

a.)  Alleqged
disguised

ravyalties e
paid fry
peti : serert company .,
Sehering ltengesel lsohaft,
e cirafter referred to as Scherings
res pondent fxen ) dewino Ehat e
royalties were paid in violation of
Central "Sank Circular Mo. 2933
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DECTH10M
CTha CAtE

MY, ALY

b.) Eupenses ather Thyany Lo bat o
EAPENsas o allaaed consiogred
samples received by petitioner from
Schering, respondent believing that
i samptes  were oesigned bo
the business af Bohering and
2l it iorer and bhecefore the

samples  mey not e

Ca) Al leged @aoe ive danal ion .

Aocording to petitionsr,  bhe Jdisallowance of
the aforesaid EHDENSES is erroneous for the
following ressons: (p. 9, petition for review.)

a&.) The vayalties fraicl o S b ino
purscan bk bo bthe  Licen:d g reement
ket ery sohering and rtioner are
cleav iy nob @ 4V ER , Moreover,
Central Ranb Circoalae WMo, B3935 does
ot govern bhe walidity of royal bty
agr e T Henece ., (M T entire
amour t of ravelties  dqa o ddeductible
Erpense on the payt of petitionse,

o) At Teaecd  covsioned
rera b1y DO
petit iy
charogedt by
the :
designed to promote the goodwill and
business of pebitioner. HMence, the
cost of : 2 may clearly be
deduc ted.

pest it oner

Brer oy for ths value of
. e mrenenpe bens

mia ] e W

(n | The items listed as donations  are
not really donations but constitute
deductible businsss eMpENSe.

fif e Pnvest igation (R STa g b

yetitioner, reocpondent in & letbter dabted Ootober 7,
F ’ f :
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DECTSTON
CTH O

MO T

1980 confirmed the subiect assessment and demanded

the wimeen . of

74 as deficiency  Ancome

tax, inclusive of interest. Hence, Lhis sppeal.

It appears that petitioner i s domestic

Corpor 1oy encaged i e s ioees s o Dinpor i,

manufacturing &l marliet i prharmacenbical

productes. Iy A9&6Y, it entered into a license

agreaement with Gohering ik bl engeese ] Tesochafl

(Schering for shor by Lo eabrle 0 boo mamafaocturs

Schering « produc

s 1 Dolering s formul ae,
processes  and Enowhiow aryed to use Bchering s

trademarks in the Fhilippirnes

o trom January 1, L1969

toy December

1979, o comsideration for the

transfer of manufacturing Eoowhow and the uase  of

trademarbs, e

e hral ten Ay ey aE b e
ameunting oo Ehey net o sales o valuwe  of the

agreement produc

sold by petitionsre, (pp. 119
126, CTa records.

Fursuant to Pt gz e 1A of tle licenze
agreement, petitioner paid to Schering as rovalties
in 1974 the amount  of  F171,4&0.00 o 7%  of
petitioner’'s sales of the agreement products for

the vear. The re

ard  ehows  that  the royalty
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DECISION
CTA CASE NO. 3

remittance of 171 ,460,.00 4o Schering was anproved
by the Central Rank. Fetitioner olaimed the said

amount as deductible busin

€2 pre

for bthe yvear

19274 under Section 200y 0bxon)y of the applicable

Tax Code. U the theory however that the royalty

itiomer we ive hbecaw

expense claimed by e

Certral  Bank  Civoular Mo, 2935 aliows  only the

remittance of royaltli ot in of D4 of the

males, respondert . dismal towed L2890 6% of t e
total royalty payment of FL71,460,00,

Is

ac Lo Ita )by ofy of  the Tawn

proper hasis for determining bhe dedoactihi lity of

rovalty payments bytsine

RS IR AT

A wimilar i

s was regenbtly sebtled by bhie

Supreme Congrt 1N M Fhilippines , Irec. .

Commissioner of Internal FRevernue, G.R. Mo, 82005,
September 246, 1988, where the faotosl setbicg is

identical to that irn the at dzae . arel wherredn

it was ruled theb b de Coantrst gt Cfroulary Mo,

9% that defines

whiat royvaltbty paymentes sre proper,

hence, imprapsrs payments  of royalty are  not

deductibls as  legibimalte . To

ol e

quate bLhe pertinent preve bons oot the decision:
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DECTSETOM

CTHA

CABE MDD, 3109

Mowevenr, pedtitioner
law  applicable b ite " L
Section Z9(a)01) [sicl of the Tax Dode
which provides:

Ehvat thyes

eyl

EREEN TR

(1) T genersl . - Al1 ordinary
SUPR 55 1« BN i

A Anourred

‘frade,:

) al bovar
other compensation " o
actually roendorods By 1 dyagg
whail

2 away  Troam home dn the

oo § i
Bayim
on

condi
Po - ,
profe ion ar b : freoper )
which the taspayer has nobt taten or dis
nat taking title or A which he has $po
equity. "

Fetitiomner perin b ot that the
Certral Bk "y 1 Ty in T hes
el o) lection  of intermnal
PEV L 3 sweh power s Lodged in
the Bure u of Interoal Pevonoe,” that he
Tay o "mever mentions Clroculare 397 and
there is no law or reqgulation gaverning
deduction e business [E el gAY that
refe ko 13 0d circular,” (. 9.
Fetition.)

The Arguamenr b 1 SIIERC LS § for,
although the Tax Code allows payments of
royalty to be deducted from groses income
as business expens itode OB Circular
Ry . EQE et defings vihiat rovalty
payments e proper. Hence, improper
payments af royvalty are not deduoctible as
legitimate bhusiness

e S e,



DECTSION
CTH CABE

12

Coroular Be.  29% dated December
T AYTE we published in bthe Officisl
Gazette isszue of December 17, 1973
D.6. Mo, 81, p. ‘ Circalars
by bhe Centeral ity bhay o g
it authority under bthe Cenleal Dok Get,
and which F I il poprd dehed A the
(fficial Garelte, haves bhe force and
effect of law (Feople wve. Gue Fo Lay, 94
Fhil. 6403 1.in Hoa Timg ws. Central
Fank, 104 [Madal, S775). Thieew  ave i ing
oy everybody . bhe petilbioner, &o moch se
Fhe public respondent .

(S B

The disal lowearnze bey respondent of  the amount
of  FLZ,88L 4% of the botha) (R I A R & VR - TR SN |
FL71 460000 was bherofore propaese .

Oy Phe amourcbs of  FREUE ARG, 00 aed) 210,294, 00,

whiich are reflected ae aubaicies

Fyorn Sohering for

sample consigrmentba

Cahdlvits Dy Dy, Dl DA

pp. HY-TO, CTA voeoords) . respoarndsnt o cosal lowed Phem
as  compensabtion fror  the promotionsd activities
carvied by petibioner for the mobther comparnsy . It
Appears that Schering sibii prped fyrees af chiarge

samples of pharmacentical  prodocbs

bov petitiomer
for e PR e e oof al lecped?y bro Ly oddour i L=

products to the FPhilippines, Thues ., samples were

marked: "sample -~ male  punisehable by law. "
Believing that win il samp e were desigred o

promote the bu

af  Bohering arad ot bhiat of
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DECTSTION -
CTay Cosl

arvederyt oo el wojoed

petitiornsr,

as payments for Uhe consigned samples and therefore

the ¢

theroof may nob be dedoacted excopt bhe

"only the dimportation expons

arc chargeable  to
the taopayer.” Fetiltioner mow olaims bheb Bl
disal lowed cleschong i aares 3 f Fra U0 Bty ) sl
F210,394,00 represent  the compensesbing taxes  and

hrokerage feoes

it the samples

Ther  Coar b Ve b f ol b e Ly oumes b

deductior e & omal bor of logisial ive

cpvacr arnd that

the bDhurdern of

-

et by ahawing  the right  to the

claimed deduction is on Uhe poart of the taxpayer.

(Interstate  Trans L . (Covenm i, LT ., R

.. G920,

e Ch. L2790 (3 & mabter of

fact, the taxpsyer seelkicg o dedootion must poinh

ta some eapecific provisions of the obatube in wubdobh

that deduction is authori anc must bhe sble to

prove that he i oentitled to the dedoaction whicoh

the law aznllows., (1

Taer Doarasg ar .

1801, cited i Umali, Heviewer in Tasxation, 1985
ed., [ 10600 Hams petitioner sufficiently
sustained the Durden which is placed wup Lt bt bhe
AL 00

g -

entitlied to the claimed deductions of PF21O
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ared Trrobkeraoe

ety

allegedt . paid by it o e

We beliewe notb.
Tev baeseyice witly, s by g bead e e i oo bed (I
pre bbb orienr T e Jenrepral wonv berr e (R il be Toamed DL

the amounts of F2U5,0

L0 anc FRLOEFL 00, which
allegedly  were compensating Latos and brokersae

| Y5

byy

sl

praviodd Loy el

Soherdoeg Yo bbb laner o weeres by oupy A enteres

EARI RS RA RN Ty Foor T TN

convsd anmen o, §Utemen Eey e p e by ooaly arvet o Treedeme o f

petitioner  which  aee Sepecomer oo aneh Boeof bhdg

Mothing tlespe weesad s of oo oneating Lanes oy

brecdoe: foreew padd, Ther oy reaspond i ebie e

it e

abte Moubmidies on

explicitly anmd o

et I TR S P

coresiagrment” s Ay dcly Frres

pri b et M,

fool Tonming  sample  oonsiognmee s

Herce, the allegsticorm of pebit ooy o besbimonw of

ite e bree Byl bhyemeser punenenr b oepe Comperisat Lo

taves and bhroberage fees could, 20 best, be self-

SEyY 1 .
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DECTSIOMN -
CTa CALE NC, S0

At any ety P sty des i taking vp o

recording ichies  wapecity  the Ao ice s

their respective sorial oumbers covd amounb=s . vy

did not petitioner present or inteochaoe o deree

these inyolic Thes inrveriees  woula sbwewgr s e

natiure of the  homs conver oo Bheeooin and oo bl byasee

eaotall iahed b ve e aonenary b = e bedd vIE s 11

Fasterss and hreoberage e

payme i of  campens

Fetitiomner prresenbod iy e thier o by,

Wowld the aupporting irve o oof Llaees g biesrss b

adverse to petitioney i1 porochaoed™

A i, to caly b aeh that the amounts of

200 sl

R W I T

P L O wesrer coanpensal ing

and brokerage o

by release bthe camples, Lhe bes
avidence would  have  been  bthe official receiphs
issued by the Puwreaon of Costoms socd bhe brolker or

brokerage . m. Why ds Lb thal petiticoner Jdid notb

t e

Prrer e

wiher Uy ariginal,
duplicaete, duly cerbified or asthonticated copies
thereaf?  Thaen, Section &b, Fevenus Fegulations Mo,
2y requires that any olaim for deduction must  he

substantiated bhy yescorel smhoraing in  detail thie

amount and nature of The expans incurred.  But o on
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DECTSTON
CTe CABE WO. B15nY

oy Ao i

STEY oy

availlalkle, te e loderiee preson ton) Iy

petiticoner cden ot R e T

The ameuy b il

L hon) [ [~
Falih,n

SR 00 e LG

e e N AR RS T S TI LN TR R R o R

taxes or broberzoe fees bhut were subsidies  from

Schering for sample consianments, fnd which seemns

to sugoest, @0 @b fveeverrpongten b, that the

subsidiss yrerenes i (BTN coarprre b o foar (AT

promotional  acbi-cilie

Carpaec by petit boness Tog
the mother company .

Thee

oo lacimerd dedootions carnnaat themee fore b

allowed,

Coming ter  bhe  amoundt af FEAT RS which wae

disal Towed by v poncien REE themran b oy,

resnondent cerrcbered blve e s P0Gl A 00 e T e d el
in petitioner = books ez "agiftes sod donabtions”" as
donations and ol dected U0 boo e 0 Timd batioar o

"

dercho

vl ohar Bt abite conbyifbobions puorsoant

(W] Chv)  of  bher Pla

onal Internal

A EETTLLER

Code  of 1974, Blea e dncbimed  bo age

petitioner thal the s

called "giftes and donations”
are nobt actoatly domabions. e exvamination  of

L5 ‘:‘ ‘ ‘ ‘ o 3 !({

Exhibit B, wivichy (s s wiyemar sy ot
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DECTSTON

CTA CABE MO, FBpnw

1

doanations” for  bthe s ARER T

el 51, LYT74,
will show that most of the so-called gifts were
given to hospitals, doctors and related persons.
According to pest b iormer s wibness, it firmance
manager, these ocompany give-aways wers given  to

promote petitiorer s bwein whviche ds a genoeral

practice in the pharmpacegatbical  inchestey, [ SR

May 14, 1786,  p.odL0 Ploes b

shimany was pob

contradicted by respondernt,

The rule Dy

brererny ematabd jabecd Phat e cuno b o

ol bk e vt b by Aerchiaot Loy i

erpens

conducting a bus ne (Collectar  of  Internal

Fevenue wva, Zamorra, Lo 15 T, May B,

19675, 8 BUORA 1630 Fopresentalion  esponsoes

are

deductible if ey S poma o aly | in Ay b,

ordinary  and nece oy arveh e e e b e cowme B o

wilth bisine

v, Do b oaf e App

25043, Opril 26, 1968,

R 289.) A

examination  of e

cooynreErry Gl veesawayes reveals

that bhey arve roasonabile, ordingyy  and ne

YT .

angd there is a closs link beltwess Uhe erpenses and

petitiorner’ s business

Accordingly, respondent erred i allowing only
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s, BEE OO0 of

L0 mpeen ks prome Rl onal

and vepresentation expense wihich ehoould be allowed
in full.

In WL e oy i Elyver AL ATN IR R T pres AL evner !

deficiency incoms bas for Uhe yvear 2974 1a computed

as follows:

et income pesr yeburm L, 17

Coomyss oy
mthe compary

J.M. D¢ ek

ot e

Met income poer decision Fread

N

Incowme btast oo thareon

Vet alreacdy paid
Deficiency Tau FoL A% ORI, O

Inte

at 4% s K

Tot

amexant clue and colld

il 11,7¢

=0 4 R

« petitioner Bear ) 1ol Fhilippine

Corporation is

orcheny e iy o

prpclen b
Commissioner  of Toevterrvad Fregs v enmnne the amount of

F211,700.70 as deticienc,y income toa for bthe year

1974, plhuas  sworoharges  avd dnlovest dnedidend Lo



delinguerncy  pursoant Lo bhe provisions of  Section
SL(Aa) (Y (R of thz applicable Hational Intermal
Reverng: Code,  ao amendced,

S0 OF

Chaewon Gity, Pobro Mand ta, Opeeid 283, 1989,

(g-»2‘11:&‘.","'?_.1‘”7/'{'1 {)”’//(’(?{"7\ .
OMARITE CILLER
Prasidifo Judge

WE CONUUIR

Tnmrézg\”ﬁUAQUIN

ssociate J‘dge

ézg

LEX T, REVFG‘
Aissociate Judye

CHRE LI LCMAT I OO0

I here by ey b fy bk vz chesen e Lo VLR
reached after due cansultation amonag the members of
the Court of Tax Appeals in  accoardance  with

Section 13, Article VIID of the Constitution.

) 7 ’ 4
Cdémmzp4.¢ »<ﬂﬁt////
AMANTE FILLER

Presidirfg Judge
Court of Tax Appeals

133



-

- -

BERLIMED PHILIPPINE CORPORATION
Concerde Condominium Bldg., Legaspi Village
Makati, Rizai — Tel. Nos. 87.37.7[ to 73
Box 23! (Commerzial Canter Pest Office} Makati, Rizal, 3117

134
JOURNAL VOUCHER

| ’ sussipiary (L2 ceNEra: ‘
DATE . ACCT. NO.| ACCOUNT NAME REF, } kd
; p — ?
; 12 - 66 DEBIT | CREDIT ;;3‘):3.@ | crepIT
Decemger 31,1974 0980 Deferred Charges i ji 1,250.00 | !
1510 ;Dther Prenayments made | | i 1,250.00
i To reclassify the fcllowing: ? ‘
* | 1. ODownpayment - Phil. Orug Referance : 1,050.00
: ! 2. Depositi- Saulog Transit Inc. | | 200.00 | !
:;f | | 1,250.00 | a
g ’ 12 - 65 ; ‘ |
! : % 1
g 2060 iExchanga Losses _ ; ¢ 176,731.72 !
§t T~ i 17C |Schering 4.G. Goeds Account % P 183,353.44
| 1703 Schering A.G. Currsnt Account ; | ! | 11,065.55
1 == l 1715 Duco A.G. Lozn Account | i i g 20,086.33
. Il }_ H : ! 1
- T i {10 take up exchange Adjustment II Semasiar. | x‘ e 2
- ! : 12 - 66 ! | T T {
‘ L3-1 Tnformaiion Ssmensz ‘ : I ’ 2X5,382.38 ':,.:
: i [4880-3amples ! - _ }f
[ | 9600 ;Sutsidizs - Informatiion ‘ ~_ 1 215,382.55
i | ETG takez up subsidies on sampl= .‘:cnstguma_}xt 2 PR | '
i ‘ 'as follows: | ZE 2 |
it f I Inv. # DM Amount | PBesal Amgunt PN A ;
Yol ! i 40225 5,240,00 487,20 -~ :
i | | { 49553 ~ 4,043.00 10}, 388.20 AT |
% i , .: 48226/1 4,060.00 10}, 288.40 ; Pl A +
14 | L9584 - 22,520.00 644 3L1.05 |3 v
F | s sses o o i 74
. : f Ly palEal ALy I 101 Ml ‘ /e
i ;‘ . ] . L
NI % e ~ i / A i ~ g™~ - ”)
1 SREVARED 37 "~ 7 i SC,23%.00 ¢l5,582.5 APPROVED BY: /A
F { 4;‘ !‘I/ -
s' i ff . m"J/
: MANUEL §. Srual 73 ——

i




N BERLIMED PHILIPPINE CORPORATION

3 Concorde Condominium Bldg., Legasp: Village pacE
c : GE NO. 97
Makati, Rizal — Tel. h'\s £27.27.715 73 na
J Boz 33! {Commercial Centar Pos ”:f‘e/ Maxali, Rizsl, 3117 - .
— (™ : - l F\

-
o
e
o

O il e
JOURNAL VOUCHER I

N Yoyl .
— v o
] SUBS5IDIARY i GENEKRAL

ACCT. NO.! ACCOUNT NAME

DEBIT | CREDIT | DEBIT | CREDIT

Rt SULE LA AL TH sl LA Liatl S Ra i b B <L MR £ A B el KR TR 8 R et
70
&)
2!

12 - 72 :
-cember 31,1574, 217t Income irTom REQUCLish o Fravislon : : ; 5,225.00 | L
: 0971 : Provision for Compensztion & Pensisn | ; £,225.03
; To reverse entry fro orovsion written off :
» - for the lst semester 1574,
12 - 72
s 1703  Schering A.G. Current Sccount : i - 212,394,000
g ./ 9600 Sussidy : ! ; ' © 210,354.00
, [ . . . ’ | U
. . : . To record subsidy from Schering for ths. :
e N i H
. T . , fellowing sample consignments: :
. ey X
g ~ - T C - - — * i
! S - inv. Nc. oM. Amcuni Fesg Amount ; ;
\,__~ N §
|
¥

| 54043 11,320.00 33,39 ‘ ;
51624 48,000,8¢ 141,600,200 = :
9583/1  12.003.50 35 4G , :

71,320.00 21Q, 394,00

= —— ? | ; !
s N i

[}
*

. ]
(]

R,

T aat b C RN A St ie At R A

: ' 12 - 73

: r ; 7 f 2
f A ’ 4p-1  Informaticn Expensess : : ! i 210,394.00 | / iz
: i - 4L880-Samples : ; . ¥ ‘

i § 1703 gSshering A.G. Goods Account f § f \\&k_;_ﬂ___‘fﬂ,ifzﬁ 210, 355,40

i To tekes up subsidies on sample consigmmants.
i 12 - 7i : |
2u0G | Income Tax : 5 é . 55,142,400
i i
|

e g iR
3
1,
e,
w\k'
X N .
.

—

0974 | Provisicns for Taxation i

v
un
[¥;]
T
:n
n)
L]
(]
[ ]

T B R

Io f*gkgl up c}g}-“pg_ga*n incane tax for +'m;_‘y.ga- i’-}‘;&v A

PREPARED BY: /\/7 \// ; e /ZI%

M - ; ’ /Z”z UHT‘ J‘fu T




