REPUBLIC OF THR PHILIPPINES
COLRY uir 1 AX APPEALS
MANILA

RIGARDC &, SANTCS

Petitioner,
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PECISION

ihis is sa appesi irom respendent’s decision
assessing petitioner the sum eof 73,392.04, as defi~
clency suusement tax ior the peried from Jamuary
1947 te July 1948, inclusive, plus the compromise
ponalty of #850.00 or a total eof #4,242,04,

The follewing facts have been established at
the hearing of this cases Based on the repert and in-
vestigation ef Assistant Reveaue Agent, P. A, Cesare
(Exh. 9, respendent; Exh, *E®, petitioner, pp. 19-
20, BIR records), respondent Cellector ef Imternal
Revenue issued against petitioner Ricarde 3, Santos
a8 owner and eperater of the ACE Iheater in San Juan,
Kizal, & deficlency aseessment of v4,084,26 for anuse-
ment taxes from January 1947 te July 1948, inglusive
of penalities,

In a letter dated December 10, 1948, (Exh, *2°,
respondent; Exh. *N°, petitioner, p. 23, SIR recerds),
petitioner requested reinvestigation of the assess-
ment which was granted., On the basis of the findings
of the second investigstion (Exh “7°, respondent;
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Exh, *I°, petitioner, pp. 27-41, BIR recends),
respondent issued an amended assessment dated July
28, 1949 (Exh, *3°, respondent, p. 50, B3IR recexds)
detailed as follows:

3,465 P1.00 aduissions @ ¥0,16 b 954,40
.&"m k .75 ® . .u .Olw.m.“
3,126 O . " OB ..e 2,800,068

77 .20 " ¥ Wd2 o P24

3,0 &0 .- " W10 sese WO

< l& . . o“ swe “‘“

1, « e ' W08 e G0

Total amount due fer the period  #14,233.04
Less: Total payments aade
beficlency awusement tax ®

Cempromise penalty for fafilure
to pay on time 800,00

TR T W g
In a letter dated Cctober 6, 1953, petitioner
again requested reinvestigation thereof, In addition,
by another letter dated November 2, 1953 (Exh. "12*,
p. 98, BIR reconds) petitloner manifested his desire
te® have the case passed upen by the Cenference sStaff
of the Bureau of Incernal Revenue. In the msantime,

the books of petitiener, which were taken by Agent
Cosare during the investigation, and upea which he
based his reports and recoumendations, could not

be located, despite repe2ted orders for thelir predust-
fen (Exhibite *10%, “11%, *13%, *14%, *15°, and “16%,
PP. 94, 95, 123, 125 and 126, BIR records). Petie
tioner, during the hearing before the Conference
Staff, insisted upon the preoduction of the beoks in
question because he allegedly wanted to check on the
agcuracy of the figures appearing in the repert of
Agent Cosare dated April 22, 1949 (Exh. *13%, p.
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123, SIR records). However, the hesriny befcre the
Bureau's Geoaierence -tlali{ proceeded without these
missing books and the same, in faci, have not been
located up to now. Upon completion of the said
hearings, the Conference Staif recommended (Exh,
*17%, pp. 130-133, BIR records) affirmance of the
last meatloned sssessmept of 14,242,046, liclusive
of panslties. On the basis of this recomamendation,
the Collector of Internal Revenue, respendent here=
in, reiterated Lhe sald assessmant and, according=
1y, Mud frow petitioner payment thereof in

s letter dated January 14, 19%5 (Hxhibit “18%, p.
13%, BIR records). ¥t is estanlished that this
letter (Exhibit "A") was received by petiticner on
August 9, 1935, On September 5, 1955, petitioner
f_l.ld the instant petition for review and aiter due
‘hearing thareof, the principal iissues presented may
be summarized thus: (1) whather or not the appeal
has been perfected within the Ie-day mlﬂtlﬂ'
pexlod prescribed by Section 1l of Republic Act Ne.
112%; and (2) whether or not petitfoner is lisble fer
the deficiency assessment of F4,242,04,

On the first question, respondent contends that
the present appeal was not perfected within the
30-day period prescribed by Section 11, Republic
Act Ne, 11!.".1 for two reasons; (a) thet the filing
of the motion for recensiderction af the cssessaent
-mmcuum-:mm.mmm
pend the running of the 30=~day perifod te eppeal; and
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(b) thet even assuming arguende, that the peried
was suspended the iastant petition feor review was
filed out of time.

We find the first argument of respondant un~
tensble. Under the wellerecognized dectrine ef
"exhaustion of administretive remedies®, the tax-
payer has both a right and a duty in preper cases,
te exhaust all asdministretive remedies before seek-
ing recourse te the courts ageinst the sctions eor
decisions of administretive bedies eor officers.
Hence, we have consistently ruled that the taxpeyer‘s
request for reconsideration of the assessment sus—
pends the running of the peried te appeal ia the same
manner 88 recognized in judicial preceedings, for
e S80 Ne reason why decisions of administrative
eofficfals should receive stricter requirements (La
Tondefia Inc. wvs, Collector of Internal Revenue, C. T, A,
Case Neo. 99, March 1%, 1996; Temas (uirine ve, Col-
lector of Internal Revenue, C. T, A. Case Ne, 86,
June 26, 1956; American Rubber Co, wva, Cellector of
Internal Revenue, C. T, A. Case Ne. 184, Aug, 25,
19965 Antenie G. Guerrere ve. Collecter of Intermal
Revenue, C. T, A. Case Wo. 2895, Ost. 9, 1996; Pacific
Vegetable Oil Cerperation ve. Cellector of Internal
Revenue, C. T . A, Case Ne 297,08t 28, 1986) 1In
the instant case, there 18 ne cogent and cempelling
reason e warrant & departure or chaage from the
aforesaid ruling we have unifermly shserved and which
is in accord with the doctrine laid down by the
Supreme Court in the case of Secretary of Agriculture
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and Naturel Rescurces ve, Gouxt of First Instaace
and Mora (G, R, Ne. L=7752, day 27, 1955) helding
that @& motion fer reconsidereatioa of 2 decisfon of
the Seeretary of Agqriculturs suspends the ruaning
o{tl-ptrlﬂ to appeal te the courts prestribed Dy
section 4 of Republic Act We, T30,

The cases of Eariquex ve. Feeple (68 Phil, 8)
and Manuel Ssens v, The Secretary of Fublic works
and Comaunicstions, et al, (CA-G.R, Mo, 11698-R,
April 26, 1956, 52 0, G, Ne. 11, pe 5179) cited by
respondant . sre not in peint, in that they invelve
statutory provisions related with the sxecution of
the decfsfon of the secretary of Fuslis Works rather
than the peried to appeal te the court.

Be that as 1t may, 2t the tise of the 2ppreval
of Republic Act Ne. 1125, there was oo declsien of
the Collsctor of Internal Ruveous Lhal could be
sppealed from, as the sssessaent fn guesiion wae
stil]l under review by his steii., ‘etitioner thore=
!m.-umhmaum;i the rewedy under
© this law until the heerings condutted were completed
‘and pespondent had fermelly acted on the result fewnd,
from which an eppeal to this Geurt was Legelly
suthorized snd pessibie. ‘

Respendent, hewever, further aryues Lhas. ilhe
letter—decision of respondest cated January lé,
1995 (Exhibit “18 ) was presuapyively retelved Im
{10) days afver it wes ssliled on Jssuary 18, 1955
and therefore, concludes that the lastant appesl was
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filed cut of tima, Ihe sald lettar was seat caly
by exdinery wail and notl by registered mail o
served personally on petitigner. un this peint we
have ruled thet a defect in the sexvigse ol dny such
decisicn, when the sane I» wot sctually received by
petiticaer in due course Ly erdinary wefl, shounld .
not 28 Counled agalast Lhe taxpayser.
“dereover, the tmnitm
ﬁlﬂrr wail of the decision b{h
rospondant, is not in acecord wi
mwhm of Section 7, Bule 27, ﬂ
Rules of Court, which prevides

that in cases of such asture, service

mast e served ar

by guc ect of

res t ia this case,
un lut be glven judhiu sanction to
prejudice of the petitisnar.*

imll.m T. ’e’i.lu vs., Collectar of

internal HAevenus, I. A, G Nos 130,

day 15, 19%,) '
de flad, on the other hand, {rom the evidence estabe
1isked thot the letter-~decisioan in guestion was
zesefved by the petitiener on August 9, 1955, Frea
this date to the fIlfng of the petition for review
on September 8, 1955, exasctly 30 days have expired,
Honce, the epperl was perfected within the Weday
perfed prascribed by Mepublic Act No. 1126 sad come
fers upon this ceourt the power Lo hesp and determine
the case on the mariis,

The gquestien on the meriis Lo be rosolved, is
whether or notl the respondent's assessuent against
the petitioner in the sua of #4,232.04 embedied in
respondent’s leiter dated Juliy 28, 1949 (Exhibit
*3"), and which, after the hearing befere the erir e
ferenae Staff, was reiterated in the letter dated
January 4, ?99% (R SIN6Y 2o suetained by
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the evidenca,

It !s admitted by both parties that the boocks
of the petitionsr were lost in the possession of
the respondent, snd up to now arcstill unrecovered,
These books are impertant in that the investigatiem
and reports of Revenues Ageni Cosare (Exhibits *9™
and *7*, pp. 0, 27-4], .MH records) were based
thereon and on the streagth of which the instant
sssessmant was made, PFetitioner, during the hearings
beafore the Bureau's Cenference -taff, had insisted
in their production, sllegedly in order to cheeck -
the findings of Agent Cosare, and centends thst the
loss of such books had deprived him of the use of
sald evidence.

This s net the first case that has ceme to this
Court wherein the texpeyer's records have beea lost
while in the custody of certain reveaue oiﬂuri. s
negligence we consider reprehensible, The sssence
of these books may have, in one way oxr sneiher, made
it difficult for petitioner tLe sustain his case eor
probably weakened his pesition to refute the findings
and assessment of respondent, although such loss
did not complately deprive him of any oAt.hn neans,
for he ceuld have done so by secondary evidence,

The fact, however, is that petitioner did net, even
in the least, sttempt te introduce secondary svidence
to rebut the presumption of correctness eof the
assessment, Instead, he merely capitalized on ths
loss of his books by the respondent, and rested his
case on that -- the attitude of the petitioner In
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this regaxrd being fatal. This 1s because the re-
futstion en the correctness of the assessment can
not be made in general terms, rother the errers there-
of sust be pointed cut. Moreover, even before the
less of the books, snd when the case had been reia-
vestigeted at the instence of petitioner, he was
afforded all the opportunity te present his evidence
%o rebut the findings of the exaniner, dut ia all
these investigations, he did not meke use of these
books to show that the 2ssessment was wreag or im-
sceurate. For failurve therefore, to point out the
errors in the assessmant or to present evidence against
the sens, sad consistent with the "presusption of
correctness of tax sssessments® (Interprevineial
Autobus Go., Inc. vs, Collestor of Internal Reveaue,
G.R, Wo, L~674], promulgated Jonuary 31, 19%6; 951
Am, Jur. pp. €W-621 U, 5, v, Andersen, 260 U, 5,
422, 428, ° L, Ed. 347, 46 Sup, Ct, Rep. 131), we
sre constrained te affirm the assessaent for defi-
cisncy sausement tax in the amcunt eof »3,392,04
against petitioner ss stated in the respondent’s
letter dated January 14, 1955,

Howsver, &s regards the sus of #8350.00 fmpesed
2s compromise penalty, we are cemsirained to refrain
from passing upen the same, fer as we have held ia
previcus cases (Seledad Brifias v. Collector ef Ia-
ternal Revenue, G. T. A, Case Ne. 16, September 16,
199%; Bonifacic Ge Kim v, Collester of Internal Re-
vanue, C. T, A, Case Ne. 44, July 31, 195%6), 2 come
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promise penalty by its nature implies mutual ayree-
ment by the parties and therefore, unless accepled
by both parties, the séae is beyond our prerogative
to adjudicate.

WHEREFORE, except as regards the compromise
penalty of FBIC.UL ever whish thig?ﬁtnlthout Juris-
distion, the decislon of the Collester of Internal
Revemie dated January l4, 1955 is hereby affirmed,
and the petitisner is hereby ordared to pay the
respondent Collector of Internal Revenue the total
sum of ¥3,392,04 representing deficiency amusement
taxes fer the periocd froam January 1547 te July 1348,
with costs agaimst the petitioner,

U URUEREU,

Manila, Philippines, Uecember 26, mbfi

—Cprtge

PFresiding Judge
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