F~PUBLIC OF THE PHILIPPINES
COURT OF TAX APPEALS
QUE™)N CITY

“VBAN~

COMMT“SIONER OF INTERNZ® CTA "3 No. 848
REVEN""" (CTA Cas No. 7878)
Petitioner,

Present:

Acosta, PJ,
Ca:r aneda, Jr.,
Bautista,

-\ 'Sus- Uy,
Casanova,
Pal 1ca-.ariquez,
Fabon-Victorino,
Mindaro-Grulla, and
Cotangco-Manalastas, JJ

PLATINUM PLANS, PHIL. INC,,
Respon¢ 1t. Pror

NO!

DECISION
CASTANEDA, JR., J.:
This Petition for Review seeks the reversal and setting aside of the
September 7, 2011 Decision’ and the November 18, 2011 Resolution? denying
petitioner Commissioner of Internal Revenue’s (CIR) Motion for Partial

Reconsideration both rendered by the Court of Tax Appeals — First Division (CTA- /Vc/

! Division Rollo, pp. 260-281; Penned by Associate Justice Erlinda P. Uy and concurred in by
Presiding Justice Ernesto D. Acosta and Associate Justice Esperanza R. Fabon-Victorino.
2 Id., pp. 312-314.
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First Division) entitied, Platinum Plans, Phil. Inc., vs. Commissioner of Internal
Revenue, docketed as CTA Case No. 7878. The fallo of the assailed Decision
;o

WHEREFORE, the instant Petition for Review is hereby
PARTIALLY GRANTED. Accordingly, the following withholding
tax assessments are hereby CANCELLED: (1) the deficiency
EWT on Commission in the amount of R 3,359,706.41 and Rentals
in the amount of R 122,810.83 (including the corresponding
interests imposed thereon), (2) the penalties on late remittances
in the total amount of # 87,767,06, (3) the deficiency withholding
tax on compensation in the amount of # 6,653,387.56, and (4) all
compromise penalties.

Likewise, the Warrant of Garnishment dated February 4,
2009 (No. 217) addressed to BDO, and the Warrant of
Garnishment dated February 6, 2009 (No. 219) addressed to BPI,
are both LIFTED.

However, petitioner is hereby ORDERED to pay
respondent the amount of EIGHT HUNDRED TWENTY THREE
TF~"""AN" FIVV" HUND "~ FORTY '™~ F~~~~ AN~
FIFTY CENTAVOS (R 823,545.50), representing deficiency
EWT, including the corresponding interests thereon, on the
following income payments: Advertising Expense; Repairs and
Maintenance; Security, Janitorial, Messengerial & Clerical Service;
Director’s Fees; and Prizes/Award; all for taxable year 2002.

SO ORDERED.’
On the other hand, the dispositive portion of the assailed Resolution also
provides:
WHEREFORE, premises considered, respondent’s

MOT "N FOR PARTIAL RECONMTTDERATION is hereby
[ ~NIED for lack of merit.

~~ ORDERED." f«/

3 Division Rollo, pp. 280-281.
* Id, p. 314.
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3. Schedule of Input & Output Taxe~ ' 25,000.00
Total | B 75000.00

Thirty-one (31) days after said Formal Letter of Demand

Vo | by petitioner, oron = w y 11, 3,
opposed the same by filing Letter of PI  2st.

On February 13, 2008, petitioner availed of the tax
amnesty pursuant to Republic Act (R.A.) No. 9480, and paid its
tax amnesty liability with ~OO0-EPCI, Inc., ™ l-Air-Gil Puyat
Branch.

On February 4, 2009 and February 6, 2009, respondent
respectively issued Warrants of Garnishment (Nos. 217 and 219)
addressed to the Head Office and all branches of Banco de Oro
(BDO) and of Bank of the Philippine Islands (BPI), stating that
there is due from petitior - the sum of P 486,944 18.83 as
deficiency internal revenue taxes.

After being informed of respondent's Warrants of
Garnishment, petitioner, on March 2, 2( 9, visited respondent’s
office and was informed that its protest letter dated January 8,
2008 over the Formal Let” of ~ *mand was denied.

On March 6, 2009, petitioner filed the instant Petition for
Review.

In her answer, respondent made the following Special and
Affirmative Defenses:

“6. The assessment for the year 2002 for deficiency
Income Tax (IT), Value-Ad :d Tax (VAT),
Documentary Stamp Tax, and Wi holding Tax (WT)
were issued in accordance with law and regulations.

7. Respondents respectfully submits that this
Honorable Court has no jurisdiction to entertain this
instant case in view of petitioner's failure to comply
with the period required by law in filing AN
administrative  protest pursuant to Revenue
Regulation No. 12-99, implementing Section 228 of
the 1997 Tax Code, specifically Section 3.1.5 of said
regulation. The said rules provides that the ‘taxpayer ;(/
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or his duly authorized rep ientative may protest
administratively against the Formal * :tter of Den ~d
and Assessment Notices within thirty (30) days from
the date of receipt thereof.

In this case, petitioner failed to file
administrative protest within thirty (30) days from the
date of receipt of respondent’s Formal Letter of
Demand (FLD) an  Assessment Notices (I V).
Petitioner alleges in its petition for review that it had
receipt of respondent’'s FAN and FLD on December
11, 2007 and filed its protest on January 11, 2008.
Petitioner’s admission shows that its administrative
protest was filed thirty one (31) days after the receipt
of respondent’s FAN and FLD. Clearly, the 30 day
reglementary period within which to file a protest had
already lapsed. Petitioner should file its administrative
protest ~~ or bef~=~ T=pr=my 10 INNQ counting
30 days trom recelpt thereot on December 11, 2007.
Hence, petitioner’s deficiency internal revenue taxes
become final, executory and demandable, and

jpondent had legal basis for the issuance of a
Warrant of Garnishment against petitioner's bank
acce

8. Petitioner’s availment and full compliance with the
conditions of tax amnesty pursuant to Republic Act
No. 9480 have no effect on petitioner’s deficiency
internal revenue tax assessments where the same
have become final, executory and demandable on
January 11, 2008 prior to the filing of petitioner its
application of tax amnesty rogram of the
government on February 13, 2008. Respondent’s
deficiency tax assessments are already accounts
receivable of respondent or assets of the government
as provided under Question 4 and Answer 4 of
Revenue Memorandum Order No. 69-2007, which
provides basic questions and answers to clarify the
issues cont  ning the Tax Amnesty Program under
I ublic Act No. 9480.

9. Petitioner argues that respondent’s right to assess
petitioner's  deficiency intern: revenue  tax ;l(/
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submitted by | itioner. F ipondent’s revenue
officers audit findings are as follows:

A. " ficiency, Income Tax

1. Petitioner failed to withhold taxes on ¢ aries
and Wages leads to respondent’s revenue
officers to disallow the amount of
P61,827,480.00 in accordance with Section
34(K) of the 1997 Tax Code.

2. Portions of Donations in the amount
P429,411.16 was disallowed in excess of the
limitation allowed der Section 34 (H)(1) of
the 1997 Tax Code.

3. Professional fees in e amount of
P624,133.25 which was subjected to
withholding taxes but was not declared as
expense was considered as underdeclared
income sales.

4. Transfer and revaluation increment in
property © equipment w ch represer’ an
increase in the value of the assets, was
recognized in the Retained Earnings but not in
the income account. Since no recognition was
made in the income account, the property if
later sold would be valued based on increase
value since original value cannot be traced
due to transfer of revaluation increment in
property & equipment. Such being the case,
Transfer of revaluation increment in property
and equipment was disallowed to collect taxes
on such increases, as this increase cannot be
traceable if property is * “er sold.

B. Deficiency Value-Added T: (VAT)

As non-life insurance company, petitioner is
subject to value added taxes on its gross receipts
pursuant to Section 108 (A) of the 1997 Tax
Code. Verification disclosed that petitioner failed /c,/
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Upon submission of petitior ['s] Memo 1 n on

September 13, 2010 and respondent’s Manifestation stating that

respondent intends to adopt the relevant facts, proceedings, issue

and dist ssion declared in her Answer, is case was submitted

T saintt F 7 ion« 1 ) Dber ).

Ruling on the petition, the CTA-First Division rendered its Decision® on
September 7, 2011, partially granting the same.

Aggrieved, CIR filed her Motion for Partial Reconsideration on the Decision
on September 29, 20117 with respondent Platinum Plans Phil, Inc’s, (PLATINUM)
“Urgent Motion to Admit Comment/Opposition” attaching its
Comment/Opposition (To the Motion for Partial Reconsideration of the
Respondent) on October 20, 20118 and was subsequently admitted by the CTA-
First Division via a Resolution dated October 24, 2011.°

On November 18, 2011, the CTA-First ivision denied the Motion for
Partial Reconsideration for lack of merit, anchored on the ground that the
arguments raised by the movant are already extensively discussed and settled in
the assailed decision.®

.us, on November 26, 2011, C f 1 this instant Petition for Review!!

before this Court. 9/

® Division Rollo, pp. 260-281.
7 Id,, at pp. 282-292.

8 Id,, at pp. 296-307.

° Id., at pp. 309-310.

10 1d., at pp. 312-314.

' Rollo, pp. 7-19.
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06-01 dated July 31, 2001" provide that the three year period within which the
CIR can validly issue an assessment is counted from (1) the last day required by

v for filing n thly nit n,wh"ht oy s T d -~
each calendar month, except for December, in which case the return shall be
filed within fifte 1 (15) days after the end of the said month; or (2) the date of
the actual filing of the return, whichever is later.

On the other hand, under Sec. 222, the prescriptive period of ten (10)
years will set in if (1) there is a fraudulent return; (2) false return, with intent to
evade tax; and (3) there is a failure to file a return, in which case the reckoning
period is from the discovery of the fraud, falsification or omission, as the case
may be.

A “false return” is that which contains wrong information due to mistake,
carelessness or ignorance. A “fraudulent return with intent to evade tax” is a
crime involving moral turpitude as it entails willfulness and fraudulent intent on

the part of tt individual. As for “failure to file an income tax return,” the mere }p

may require these withholding agents to pay or deposit the taxes deducted or withheld
at more frequent intervals when neces  y to protect the interest of the government.
19 SECTION 2.58. RETURNS AND PAYMENT OF TAXES WITHHELD AT SOURCE. -

(A) Monthly return and payment of taxes
XXX XXX XXX
(2) WHEN TO FILE. -

(a) For both large and non-large taxpayers, the withholding tax return, whether
creditable or final (including final withholding taxes on interest from any currency bank
deposit and yield or any other monetary benefit from deposit substitutes and from trust
funds and similar arrangements) shall be filed and payments should be made, within ten
(10) days after the end of each month, except for taxes withheld for the month of
December « h year, which shall be filed on or before January 15 of the following year.
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omission is already a violation regardless of the fraudulent intent or wilfullness of
the individual.?

In this CTA-Fii  “'vision did r = r in its findings that the
withholding tax assessments were already issued beyond the three (3)-year
prescriptive period since the same were issued only on April 4, 2007 and duly
received by PLATINUM on December 11, 2007.2! Moreover, the CIR cannot
validly lay claim that PLATINUM failed to file its withholding tax returns under
Sec. 2. of the NIRC. The CTA-First Division correctly held:

Be that as it may, respondent does not deny that the
withholding tax assessments were issued beyond the three-
year prescriptive period, but she claims that:

xxx for failure to file x x x WT
returns and for filing a false income tax return
for the year 2002, the corresponding taxes
may be assessed at any time within ten (10)
years after the discovery of such omission or
fraud pursuant to Section : (a) of the . 37
Tax Code.

Thus, according to responc t, since there was failure
on the part of the petitioner to file the withholding tax
returns for the year 2002, respondent’s stance is that the
10-year period under Section 222(a) should be applied in
issuing the subject deficiency withholding tax assessments.
Correspondingly, said assessments are allegedly not yet
time-barred.

We do not entirely agree. ﬁ/

2 Commissioner of Internal Revenue v. Philex Mining Corporation CTA EB No. 578, June 28,
2010, citing Jose B. Aznar v. Court of Tax Appeals, No. L-20569, August 23, 1974, 58 SCRA 519
and Republic of the Philippines v. Marcos II, G.R. Nos. 130371 & 130855, August 4, 2009, 595
SCRA 43.

2! Joint Stipulation of Facts and Issues, par. 4, Facts Admitted, Division Rollo, p. 154. Exhibit “D".
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In computing the deficiency NT assessment,
res| 1dent de¢ "icted the amour” of R 115,751.96 and P
' ),297.43 representing EWT per Alphalist on payn 1ts to
brokers and agents as well as insurance adjusters,

iy, ar ot nount of P 13717750
representing rentals per Alphalist. The same holds true as
regards the subject deficiency withholding tax on
compensation where the amount of £ 1,345,134.04
representing the total amount paid “Per Withholding Tax
Return (Form 1601)” were likewise deducted to determine
such deficiency withholding tax.

Thus, the existence of withholding tax return (Form 1601),%% as found by
the CTA-First Division already proves that PLATINUM indeed filed its withholding
tax return. Therefore, the three (3)-year prescriptive period under Sec. 203 of
the NIRC should perforce apply.

; to the compromise penalties, considering that this is not in the nature
of settlen 1t of a criminal liability and should not be imposed if the taxpayer
refuses to pay, the same must be cancelled.? Hence, the withholding tax
assessments on (1) deficiency ~NT on Commission in the amount of P
3,359,706.41 and Rentals in the amount of P 122,810.83 (including the
corresponding interests imposed thereon), (2) penalties on late remittances
amounting to R 87,767.06, (3) the deficiency withholding tax on compensation in

the amount of R 6,653,387.56 as well as the compromise penalties thereto

should be cancelled. )1/

22 Annex “Q-1" to Annex Q-12" BIR Records.
23 Revenue Memorandum Order No. 1-90.
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AMI" A R. COTANGCO-MANALASTAS
Associate Justice

dé

CERTIFI ATION

Pursuant to Section 13, Article VIII of the Constitution, I certify that the
conclusions in the above Decision were reached in consultation before the case
was assigned to the writer of the opinion of the Court.

Q,../CL %
""" ~ ACOSTA
PreS|d|ng Justice



