REPHRIIC OF THE PRMIIPPIN
COURT OF TAX APPEALS
QUEZON CITY

A. Lo AMMEN TRANE PORTATION,

Clay INC.,
Fetitlioner,
- Yersud - CQTalo C‘SE ﬁco m
JOSE ARANAS, CUMMIBS IUNER
CF INTERRAL REVENUE, /
Respondent, o

l--?‘-"---'-"l('vp\)-
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This ‘is an appeal from the decision of the
cn—uﬂmé of Internal Revenue assessing against
and i-uﬂm from petiticner deficiency income tax
for the years of 1950 and 1951 in the respective
anounts of P62,363.00 and #33,9%8,00, inelusive of
90% surcharge. . |

Fetiticner is a corporation organiszed under the
laws of the Fhilippines and engsged in land trenspor-
tation business. As of 1950, it operates zah'mu
of buses,

(n February 20, 19951 and Mareh 156, 1952, peti-
tioner filed its income tax returns for 1950 and
1991, rupceti;uly. The returns were accompanied
by profit and loss statements and balance sheets
duly certified by an independent certified public
accountant. On the basis of these returns, peti-
tioner paid the sums of $17,972,00 and #72,167,00
as income tax for 1950 and 1951, respectively.

On Mareh 23, 1953, petiticner filed amended
returns. In the amended return for 1950, it
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..., reported cnly 2% ef the dividends it received in
the amount of #18,880,00, or enly 4,720,000, In
the 19°1 amended return, it dedusted from the gross
imau the respective sums of F109,670,18 apd ¥25%,
93735, a8 expenses for tiresy #3,750.00, as rental
payment; and #47,200,00, the amount of the stoek
dividends alleged to have been errconecusly reported
as m in 1951. (n the basis of these amended
returns, petitioner requested the refund of the
income tax it allegedly overpaid,

In eonsequence of petitioner's letters, dated
Septexber 25, 1953 end Yarch 31, 1954, wherein the
prompt examination of petitioner's eclaim for refund
end books was requested, respondent refunded to pe-
titloner on Mey 3, 1955 the smount of #21,273.56.

‘n Janusry 7, 1955, exaniner Arsenio R, Teves
recomuended that petitioner be assessed deficiency
income tax, ineluding 508 surcharge, for 1950 in the
amcunt of ¥134,867.46, end Tor 1951 in the amount
of #163,267.50, .

Un February 3, 1955, after a peview of the
examiner's recommendation, Teofilo Ora, Acting
Chief of the Field Inspeetion Service, found that
the pecords do not show that fraud was comsitted
by petitioner, and recomsended to respondent that
the Auditor of petitioner be invited for conference
to thresh cut the discrepencies.

in February 11, 1;55, Simeon Glanan, Frovine
ciel Revenue Agent of Naga City, wrote a letter to
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respondent stating that some errors had been noted
in the trestment of items and requested the correc-
tion of the errors with tuq help of petitioner.

After & ﬁmultintlnn in whieh arn independent
suditor, Jose M, Olmedo, who was employed by peti-
tioner for this purpose, cooperated, or on March 16,
1955, Teofilo Dﬂl, then City Revenue Agent, prepared
. & memorandum stating that the disallowed items were
in reality ordinary snd necessary expendituresj that
the general ledger of petitioner and its subsidiary
records truly refleeted the business transaetion of
petitionery and that exeminer Arsenio H, Teves msde
s haphagard investigation and report. lHence, he pre~
coumended a doﬁeunq‘mem tax sssessuent petie-
tioner only for the year 1951 in the amount of Pl 090400,

In view of the substantial reduction ot deficien~
¢y recommended by City Revenue Agent Ors and hu'm1
the years under review were far beyond the preserip-
tive peried, E. Y. Paragas, Chief of the Tax Audit
Braneh, recommended, in his memorandum dated August
ik, 1957, ‘ftl.'l the Reglonal Director that the case be
referred to the investigation Brench for review and
pecosmendation, And in a menorandum, dated November
26, 1957, E. ¥, Paragas recomcended to the Hegional
Director the approval of the report of reinvestiza-
tion,

However, cn ¥ay 5, 1958, Reviewer C. G, Pacay
 recommended that the sundry expenses during the
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years 1950 and 1951 in the amcunts of #143,31%.69

and $66,222,08, respectively, be dissllowed for the
reason thet they were capital expenditures. He also
recompended that the contingeney reserve of #1k,606.55
be includeéd im petitioner's income for 1951.

O the basis of Bacay's recommendation, respon-
denty in s letter dsted May 13, 1958, assessed against
end desanded from petitioner the amount of £62,463.00
and 533,9%8.00, as deficieney ircome tax for 195  and
1951, inclusive of 50: surcharge.

On June ', 1958, petitioner requested reinvesti-
gation. Without, however, waiting for respondent's
answer te its request, petitioner appealed te this
‘Court on Jume 10, 1957,

The laluoi presented for our resclution are as
follows:

l. Yhether or not the right of res-

pendent to asscss and colleet the deflicien~
¢y income tax in question hes prescribed;

2. Hh.thcr the & sxpenses in the
sums of # o089 for 1950 and #66,222,08
- for 1951 lrc siness or capital uxpaati-
tures; and

3. Wnether or not ihe disalilowance
of the sum of #l4,606.5%, represerting con-
tingeney reserve, is Juzgifiod.
witn ranpcét t0 che first issue, petiticner
saintains that tie right of responieant to uszess
and eoli;ct the deficiency income tax in question
has prescribed., (n the other hand, respondent

contends otherwise, arguing that, since petitioner
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had filed fraudulent returns, he 1s auticrized te
assess the deficlemey incoms tax within tes (1°)

years fros the time of the discovery of the fraud
on May %5, 1958, -

Te reselve the varlant views of the parties, it
is necessary to deterczine whether or not petitioner
bas filed false or fraudulsnt returns with intestien
Lo evade the payment of taxes. ,

The defieiency 13005 tax uﬁsmnt in question
arcse fros thoq'tuuaiuec of expense Ateas in the res-
peeitive suss nf‘iiaj,jlh.bq qnﬁ p66,222,00 on the ground
that these items should be eapitaliged. Fetiticner,
however, believes that-they are deductible as ordinary
business sxpenses. 'ere dissgreement of petitionep
relaetive to the treataent sccorded by the Comsissiouer
of Internal fevenue te 8n expense ear hardly yn called
fraudulent., Nereover, these élsputed itens sre dls-
closed in petiticner's origlral peturns, 7This dis-
closurs nullifies the charge of fraud in the filing
of the returns. Finally, it =ust alsc be noted that
petiticner txﬁndu full coeperaticn with pespondeni's
agents during the investigsiion of its tax liabllity,
This latest eircumsterce alse tends %o show the good
faith of petitioner in the deterajinetion of its tax
lisbility, Thersfore, it cannot be said that peti-
tioner filed frawdulent tax returns, with intent te
evede the payment of ‘Lazes.

There being no fraud, with intent to evade the
payszent of taxes on the part of petiticner, respone
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dent could assess the deficiency tax in question only
within lrin (5) years from the filing of the original
income tax returns. The deficiency assessment having
been made only on May 13, 1958, more than five (5)
yoars had already elapsed since the filing of the
original returns on Pebrusry 28, 1951 and Mareh 1%,
1952. Consequently, we find and sc hold that the
right of respondent to assess and colleet the defi-
clency income tex in question has preseribeds; (Colle
of Int. Rev. Vs, Bsutists, C.R. No. 1-12250, May 27,
1959; Commissioner of Internal Revenue vs. Central
Agucarera de Tarlae, G.R. No. L=11768, July 31, 19503
Goll. of Int, Reve vs. De Los Angeles, G.R. §o. L=<9899,
Auge 13, 1957; Carlos R, Gomez vs. Meleeio R, Domingo,
CTA Case No. 1168, Feb, 15, 196%,.)

It is, however, suggested that the filing of the
amended income tex returns suspended the running of
the prescriptive pericd, This is erroneous. The
opriginal returns in guestion are :uﬂ'!'i-:l.u‘l;-h complete
to enable respondent to intelligently deterwine the
proper smount to be asssessed, The fact that amended
returns wvere flled later neither started anew the
running of the statute of limitatioms, nor extended
1ts periods ) (Fhoenix Assurance Co., Ltd, vs. Comm.
of Int. Rev., CTA Cases Nes. 305 & 543, Feb, 14,

1962, giting Burford 0il Co, vs. Commissicner, 153
F 24 7453 Peerless lron upi Exchange, Inc,, 83 iTA
9003 Vitamin Co., 21 BETA 4311; Mabel Elevator Co.,
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2 5TA 5173 Batiomel Refining Co. of Chioy 1 ETA 2363
fiotel de Soto Co., IC Memo Op. Dkt. 3215 Z19497).

ft is also claimed by respondent that petitioner
is estopped from ralising the defense of prescription
because it had waived the defense when it filed suended
corporate returns and clsim for refund of overpayments,
The filing of the amended returns and elaim for refund
could not have misled respondent in nuuing the ecrrect
amount of tax, if any wes due, because, as -rm-aﬁhd,
the originsl returns were sufficiently complete so as
to become a basis for such iluunﬂﬂ. It could not,
therefore, constitute a waiver of the defense of pres-
eription. il ’

Having held that the ri;;ht of the Comuissioner
of Internal Revenue to assess and collect the defi-
eieney income tax in guestion has prescribed, the
determipation of the twe other issues becomes un-
necessary.

WHEREFCHE, the decision asppealed from should be,
as it is hereby, reversed. Without proncuncement as
to costs. '

&§C ORPERED.

Quezen City, Wovember 10, 1965.

Yt o,
esiding Judge

WE CONCUR3: : '

ROMAN ¥, MMALT

Assoclate Judge
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