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DECISION

COTANGCO-MANALASTAS, J.:

On appeal before the Court En Banc by way of a Petition for
Review! filed on Scptember 20, 2011 by pctitioner Commissioner of
the Burcau of Internal Revenuc (BIR), pursuant to Section 18 of

Republic Act No. 1125, as amended by Republic Act No. 9282 and /

I Rollo, pp. 7-21.
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Republic Act No. 9503,2 arc the August 23, 2011 Resolution3 and June
3, 2011 Decision? ecnunciated by the Sccond Division of this Court in
CTA Casc No. 7857 cntitled “St. Luke’s Medical Center, Inc., vs.
Commuissioner of Internal Revenue”. Quotcd hercunder are the
dispositive portions of the assailed Resolution and Decision:

Resolution datced August 23, 2011:

“WHEREFORE, prcmiscs considered, respondent's
"Motion for Reconsideration" is hcrcby DENIED for lack of
mecrit.

SO ORDERED.”

Decision dated June 3, 2011:

“WHEREFORE, prcmiscs considered, the Petition for
Review 1s hercby GRANTED.  Accordingly, Assessment Notice
No. INC-07-000224, asscssing pctitioner for alleged deficiency
income taxes for the taxable year 2007 is hercby CANCELLED
and SET ASIDE.

SO ORDERED.”

Pctitioncr prays of this Court to reverse and sct aside the
August 23, 2011 Resolution and Junc 3, 2011 Decision and to issue a
new ruling ordering respondent St. Luke’s Medical Center, Inc.
(SLMCI) to pay thc amount of P93,074,387.18 as dcliciency income

tax for taxablc ycar 2007, plus 25% surcharge and 20% annual/,

2 Otherwise known as “An Act IExpanding the Jurisdiction of the Court of Tax
Appcals (CTA), Elevating its Rank to the Level of a Collegiate Courl with Special
Jurisdiction and Enlarging its Membership, Amending for the Purpose Certain
Scctions of Republic Act No. 1125, as amended, Otherwise Known as the Law
Creating the Court of Tax Appcals, and for Other Purposes.”

3 Rollo, pp. 45-48.

+ Rollo, pp. 23-44.
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interest for late payment from 29 August 2008 (due date indicated in
the Formal Letter of Demand) until fully paid pursuant to Sections
248 and 249 of the National Internal Revenue Code (NIRC) of 1997, as

amcended.

THE FACTS

The facts of the case, as narrated by the Sccond Division of this
Court, arc reproduced hercunder:

“Petitioner is a non-stock, non-profit corporation duly
organized and cxisting under and by virtue of the laws of the
Republic of the Philippines, with principal office address at St.
Luke's Hospital, E. Rodrigucz Blvd., Quczon City.

Respondent is the duly appointed Commissioner of the
Burcau of Internal Revenuce (BIR) vested with authority to
cxercise the functions of said office, including, inter alia, the
powcer Lo abate or cancel a tax liability when the tax or any
portion thercofl appcars to be unjustly or cxcessively assessed.
Respondent holds office at the BIR National Office Building,
Diliman, Quczon City.

Pctitioner reccived from respondent's Large Taxpayer's
Scrvice a Formal Letter of Demand dated July 21, 2008,
together  with  Dectails  of Discrepancics and  Audit
Result/Assessment Notice No. INC-07-000224 dated August 7,
2008, for alleged dceficiency income tax for the taxable ycar
2007 amounting Lo P89,627,083.92.

On  Scptember 19, 2008, pcttioner filed an
administrative protest against the above-mentioned deficiency
tax assessment, praying for its cancellation.

On November 28, 2008, petitioner reccived respondent'’s
Final Deccision on Disputed Asscssment dated October 22,
2008. The Final Decision modificd the Formal Letter of
Demand, Dctails of Discrepancics and Audit k
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Result/Asscssment Notice by incrcasing the alleged dceficiency

income tax for the year 2007 to P93,074,387.18.

Respondent’'s main rcason for asscssing petitioner for
dcficiency income tax was based on the finding that petitioner
is allegedly a non-profit hospital that is liablec to pay ten
pereent (10%j) tax on its net income pursuant to Scction 27 (B)
of the National Internal Revenue Code (NIRC) of 1997.

Hence, petitioner filed the instant Petition for Review on
Dccember 23, 2008.

Respondent filed her Answer on February 6, 2009, as
follows:

"5. Pectitioner is subject to 10% income tax. Section
27 (B) of the NIRC of 1997 specifically provides that:

'SECTION 27. Rates of Income Tax on Domestic

Corporations. —

(B) Proprictary Education Institutions and Hospitals.

— Proprictary cducational institutions and hospitals

which arc nonprofit shall pay a tax of ten percent (10%)

on their taxable income except those covered by

Subscction (D) hereol: Provided, that if the gross income

from unreclated trade, business or other activity excecds

fifty percent (50%) of the total gross income derived by
such cducational institutions or hospitals [rom all
sources, the tax prescribed in Subsection (A) hercofl
shall be imposed on the centire taxable income. For
purposes of this Subscction, the term 'unrelated tradce,
business or other activity' means any tradce, business or
other activity, the conduct of which is not substantially
rclated to the cxercise or performance by such
cducational institution or hospital of its primary
purposc or function. A ‘'proprictary cducational
institution' is any privatc school maintained and
administered by private individuals or groups with an
issued permit to operate from the Department of

Education, Culturc and Sports (DECS), or the P
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Commission on Higher Education (CHED), or the

Technical Education and Skills Development Authority

(TESDA), as the case may be, in accordance with

existing laws and regulations.’

Crystal clear from the foregoing provision of law is the
fact that non-profit hospitals arc now liable to pay ten pereent
(10%) on their taxable income except those covered by Section
(D) of the same Codce. This is a new provision introduced by the
legislature unmistakably intended to amend the exemption on
non-profit hospitals that were previously categorized as non-
stock, non-profit corporations under Section 26 of the NIRC of
1977, as amended.

The aforcquoted provision should be distinguished from
Scction 30(E) of the NIRC of 1997 which provides:

'SECTION 30. Excmptions from Tax on

Corporations. — The following organizations shall not be

taxed under this Title in respect to income reccived by

them as such:

XXX XXX XXX
(E) Nonstock corporation or association organized

and opcrated exclusively  for religious, charitable,

scientific, athletic, or cultural purposcs, or for the

rchabilitation of veterans, no part of its net income or

assct shall belong to or inure to the bencfit of any

member, organizer, officer or any specific person;

XXX XXX Xxx'

The basic difference between Section 27(B) and Scetion
30(E) is that the former particularly mentions non-profit
hospitals, while the latter gencrally cnumecrates non-stock
corporations organized and opcrated exclusively, among other
things, for charitable purposcs. Basic and axiomatic is the rule
on statutory construction that the specific provision should
always prevail over the gencral provision.

Morcovcer, Scction 27(B) does not provide any prohibition

in the allocation of its net income as distinguished from l/
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Section 30(E) which requires that 'no part of its nct income or
assct shall belong to or inure to the benefit of any member,
organizer, officer or any specific person.' Although there is no
cxplicit requirement for non-profit hospitals to allot a certain
pcreentage of its net income for charitable purposes, Section
27(B) considers non-profit hospitals as ordinary corporations
but subject 1o a preferential rate of 10%.

Petitioner's rcliance on the alleged letter of exemption
1ssued to 1t on 9 Junc 1990 stating among others that it falls
within the purview of a corporation for purcly charitable and
social welfare purposcs, and accordingly, it is exempt from the
payment of incomce tax on income reccived by it as such
organization is utterly misplaced. In light of the enactment of
the NIRC of 1997 which took cffect on 1 January 1998, the
1990 ruling being invoked by petitioner is deecmed repealed by
Section 27(B). Thus, petitioncr, as non-profit hospital is now
subject 1o the 10% tax on its taxable income.

6. The payment of surcharge is mandatory. It has
been explained by the Supreme Court '. . . that it is mandatory
to collect penally and interest at the stated rate in case of
delinquency. The intention of the law 1s to discourage delay in
the payment of taxes due the Government and, in this sensec,
the penaltly and interest are not penal but compensatory for
the concomitant usc of the funds by the taxpaycer beyond the
date when he is supposed to have paid them to the
Government. . . . (Philippinc Refining Company vs. Court of
Appecals, ct al., G.R. No. 118794, 8 May 1996).

Although petitioncer filed Annual Income Tax Returns for
taxable year 2007, the said return was cvidently deficient and
falsc as it did not contain thc income tax duc for the said
taxable yecar. Scction 248 (B) categorically provides that 'in
casc of willful ncgleet to file the rcturn within the period
prescribed by this Code or by rules and regulations, or in case
a falsc or fraudulent return is willfully madce, the penalty to be

imposed shall be fifty percent (50%) of the tax or of thc//
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deficiency tax, in casc any payment has been made on the
basis of such rcturn before the discovery of the falsity or fraud:

7. All presumptions arc in favor of the correctness of
tax assessments. The good faith of tax asscssors and the
validity of thcir actions arc presumed. They will be presumed
to have taken into consideration all the facts to which their
attention was called (CIR vs. Construction Resources of Asia,
Inc. 145 SCRA 671). It is incumbent upon the taxpayer to
prove the contrary (Mindanao Bus Company vs. CIR, 1 SCRA
538; CIR vs. Tuazon, Inc., 173 SCRA 397) and failurc to do so
shall vest legality on respondent’s actions and asscssments.

8. Failurc to present proof of crror in the
asscssment will justify judicial affirmation of said assessment
(Delta Motors Co. vs. Commissioner, C.T.A. Casc No. 3782, 21
May 1986; Commissioncr of Internal Revenue vs. Court of
Appecals, ct al., G.R. Nos. 104151 and 105563, 10 March
1995)."

During trial, pctitioner and respondent  presented
documentary and testimonial cvidence in support of their
respective claims and contentions.

On July 23, 2010, considcering petitioner's Memorandum
filed on July 21, 2010 and respondent's Memorandum filed on
July 16, 2010, the casc was deemed submitted for decision.

The issues arc as follows:

"1. Whether Petitioner is a non-stock, non-profit

corporation organized for charitable and social wellare

purposcs under scction 30 (E) and (G) of the NIRC;

2. Whether Petitioner is subject to 10% income tax
undcr Scction 27(B) of the NIRC;
3. Whether  Petitioner  SLMC is  liable for the

surcharge and in it imposcd by Respondent CIR; and
4. Whether Petitioner SLMC is liable for compromisc
penalties for alleged non-compliance with Section 248(A)

of the NIRC as amended.” L/
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The foregoing issucs can be summarized as —

"Whether petitioner 1s a non-stock, non-profit
corporation organized for charitable and social welfare
purposes under Section 30(E) and (G) of the NIRC or
whether petitioner is subject to 10% income tax under

Sccuion 27(B) of the NIRC.™

In its Decision® promulgated on Junc 3, 2011, thc Court in
Division found mecrit in SLMCP’s contentions and, thus, granted its
petition for review. Accordingly, the Court in Division ordered the
canccllation and sctting aside of Asscssment Notice No. INC-07-
000224, asscssing the petitioner therein, SLMCI (respondent hercin),
for alleged dcficicncy income taxes for the taxable ycar 2007.

The Court in Division denied in its Resolution® dated August 23,
2011 the Motion for Reconsideration filed by the respondent therein,
Commissioncr of the BIR (pctitioner herein), for lack of merit.

Henee, the filing of the instant Petition for Review?.

On October 4, 2011, the Court En Banc rcquired respondent
SLMCI to file its comment on the subject petition within ten (10) days
from noticc. Respondent SLMCI failed to file its comment within the
period granted, thus, considering the issucs and arguments proffered
by the petitioner, this Court resolved to give duc course to the Petition

and ordcred the partics to submit their respective memoranda3. Z/

> Supra, Notc 4.
6 Supra, Note 3.
“ Supra, Notc 1.
8 Rollo, pp. 57-58.
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On Dccember 2, 2011, petitioner filed a Manifestation® stating
that shc is adopting the subject Petition for Review filed on September
20, 2011 as her Memorandum in this casc. Respondent SLMCI timely
filed its Memorandum!? on Dccember 29, 2011.  Considering the
Manifestation ol pctitioncr and the Memorandum of respondent, the
instant Petition for Review was submitted for decision on January 18,

2012.

THE ISSUE/S

Petitioner interposed the following sole issue:

“WHETHER OR NOT THE SECOND DIVISION OF THE
HONORABLE COURT ERRED IN RULING THAT
RESPOMN_ENT IS NOT SUBJECT TO TEN PERCENT
(10%) INCOME TAX UNDER SECTION 27 (B} OF THE
NATIONAL INTERNAL REVENUE CODE OF 1997 (NIRC

OF 1997).”

Arguments of Petitioner!!

Petitioner emphasizes that Scction 27 (B) of the NIRC of 1997
imposcs on non-profit hospitals a tax of 10% on their taxable income;
this ncw provision was unmistakably intended to amend the

cxemption on non-profit hospitals that were previously categorized ds#

9 Rollo, pp. 59-61.
10 Rollo, pp. 64-79.
1T Rollo, pp. 13-18.
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non-stock, non-profit corporations undcr Scction 26 of the NIRC of
1977, as amendced.

Furthcer, petitioner argucs that the above-mentioned provision
should be distinguished from Scction 30 (E) of the NIRC of 1997; the
basic differcnce between Section 27 (B) and Scction 30 (E) is that the
former particularly mentions “proprictary hospitals which arc non-
profit”, whilc the latter gencrally enumecrates non-stock corporations
organizced and opcrated exclusively, among other things, for charitable
purposes; it docs not ncccessarily follow that when a hospital is non-
stock, non-profit and opcrated cxclusively for charitable purposc, it
falls within thc purview of Scction 30 (E) of the NIRC of 1997; where
there is a particular or spccial provision and a general provision in the
samc slatute and the latter in its most comprchensive sensc would
overrule the former, the particular or special provision must be
operative and the gencral provision must be taken to affect only the
other parts of the statute to which it may properly apply.

Also, pectitioncr maintains that: respondent is not opcrating
purcly for charitable and social wclfarc purposcs; respondent’s
opcrations indicate that it is cstablished for profit and not solcly for
charitable or social welfare purposcs as only 13% of its operations for
1998 wecre allocated to charitable purposcs; respondent’s witness Atty.
Alfonso Anchcta catcgorically answered on cross-cxamination that
only 10% of the opcrations of the hospital is allocated for charitable

purposcs. [/



DECISION
CTA EB No. 823 (CTA Case No. 7857)
Commissioner of Internal Revenue vs. St. Luke’s Medical Center, Inc. Page 11 of 28

Lastly, petitioncr submits that all presumptions are in favor of
the corrcetness of tax assessments; and failurce to present proof of
crror in the asscssment will justify judicial affirmation of said
assessment.

Arguments of Respondent!2

Respondent SLMCI opposes pctitioner’s allegations and posits
that petitioner crroncously concluded that respondent is a proprictary
non-profit hospital which is taxablc under Scction 27 (B) of the NIRC
of 1997. Respondent maintains that: Scction 27 (B) of the NIRC of
1997 imposcs a 10% incomc tax on non-profit hospitals that arc
proprictary, but said provision docs not state that the 10% income tax
is imposcd on non-stock, non-profit hospitals; non-stock, non-profit
hospitals organized and opcrated as charitable and social welfarc
institutions arc still exempt from income tax pursuant to Section 30
(E) and (G) of the NIRC of 1997; thc legislative intent was to rcmove
the tax exemption only of proprictary non-profit hospitals is cvident
from a comparison of Scction 26 (¢) of the 1977 NIRC and Scction 30
(E) of the NIRC of 1997; Scction 26 (¢) of the 1977 NIRC spcaks of
“corporation or association” in general terms intended to apply to both
stock and non-stock corporations or associations that are non-profit;
when said scction was re-cnacted as Scction 30 (E) of the NIRC of
1997, thce cxemption from tax was no longer cxtended to any non-

profit corporation or association, the cxemption from incomce Lax#

12 Rollo, pp. 68-77.
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under Scction 30 (E) of the NIRC of 1997 is now limited to non-stock
corporations that arc non-profit; and that pctitioncrs insistence that
recspondent is taxable under Scction 27 (B) of the NIRC of 1997 would
thcrefore expand the coverage of the provision beyond what the law
clcarly and cxpressly states, ie., that only proprictary, non-profit
hospitals arc subjcct to the 10% income tax.

Further, respondent avers that this Court has alrcady ruled in
cascs involving the samece issuc that respondent is not a proprictary,
non-profit hospital taxablc under Scction 27 (B) of the NIRC of 1997,
but is a non-stock, non-profit corporation organizcd for charitable and
social welfare purposces that is exempt from income tax under Section
30 (E) and (G) of the NIRC of 1997.

For its final point, rcspondent argucs that it has shown by
overwhelming prepondcrance of cvidence that it 1s a charitable and
social wclfare institution, and that no part of its incomc or asscts
bclong or inurc to any mcmber, organizer, officer, trustec or any
spcceific person. Respondent  contends  that the transcript  of
stcnographic notcs of the testimony of Atty. Anchceta will recadily show
that what hc actually said was that “at lcast” 10% of respondent’s
opcrations arc allocated to charitable purposcs; that the testimony of
Atty. Anchcta was not given in the instant casc but in another casc
docketed as CTA Casc No. 6993 involving the same parties but of a

different taxable ycar. P
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THE RULING OF THE COURT EN BANC

In this case, petitioner contends that respondent SLMCI, as a
proprictary non-profit hospital, is liable to pay thc income tax ratc of
10% on its taxablc income undcer Scction 27 (B) of the NIRC of 1997;
and argues that this ncw provision was unmistakably intcnded to
amend the exemption that non-profit hospitals previously enjoyed as
non-stock, non-profit corporations undcr Scction 26 of the NIRC of
1977, as amcnded.

Scction 27 (B) of the NIRC of 1997 states that:

"SEC. 27. Rates of Income Tax on Domestic Corporations, —

XXX XXX XXX

"(B) Proprietary LEducational Institutions and Hospitals. -
Propri~*~ry cducational institutions and “~g=**~'~ -bhich arc
non-protit shall pay a t»v of te= »ercent (1'%} on Lhelr taxable
ir~~mec cxcept those coverca by Subscction (D) hereof:
Provided, That if thce gross income from unrclated trade,
busincss or other activity exceeds fifty percent (50%) of the
total gross income derived by such cducational institutions or
hospitals from all sources, the tax prescribed in Subscction (A)
hercof shall be imposced on the entire taxable income. For
purposcs of this Subscction, thc term 'unrelated trade,
business or other activity' mcans any tradec, busincss or
other activity, the conduct of which 1s not substantially rclated
to the cxercise or performance by such cducational institution
or hospital of its primary purposc or function. A 'proprietary
educational institution' is any privatc school maintained and
administered by private individuals or groups with an issucd
permit to operate from the Department of Education, Culture
and Sports (DECS), or the Commission on Higher Education
(CHED)J, or the Technical Education and Skills Development
Authority (TESDA), as the casc may be, in accordance with
existing laws and regulations.” (Undcerscoring supplicd)

Respondent, on the other hand, claims that it 1s a non-stock,
non-profit corporation organized for charitable and social welfare

purposes that is exempt from income tax under Scction 30 (E) and (G) //
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of the NIRC of 1997; and contents that Scction 27 (B) of the NIRC of
1997 imposes a 10% income tax on non-profit hospitals that are
proprictary, but said provision does not state that the 10% income tax
1s imposed on non-stock, non-profit hospitals like SLMCI.

Pertinent portions of Section 30 (E) and (G) of the NIRC of 1997
providc:

“SEC. 30. Exemptions from Tax on Corporations. - Thc

following organizations shall not bc taxed undcer this Title in

respect Lo income received by them as such:

XXX

“(E) Nonstock corporation or association organized and

operated exclusively for rcligious, charitable, scicntific,

athletic, or cultural purposes, or for the rehabilitation of

velerans, no part of its net income or asset shall belong to

or inures to the benefit of any member, organizer, officer

or any specific person;

XXX

“(G) Civic league or organization not organized for profit but
operated cxclusively for the promotion of social welfare;

XXX

“Notwithstanding the provisions in the preceding paragraphs,
the income of whatever kind and character of the
foregoing organizations from any of thcir propertics, rcal or
pcrsonal, or from any of their activities conducted for
profit regardless of the disposition made of such income,
shall be subject to tax imposed under this Code.” (Emphasis
supplied)

After duc consideration of the argumcents of both parties, the
laws and rccent jurisprudence relevant to the case at bar, We are

inclined to partially grant the Petition for Review of thc Commissioner

of BIR. |/
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In the disposition of this present controversy, apart from the
express provisions of Section 27 (B) and Scction 30 (E) and (G) of the
NIRC of 1997, as amcndced, the Court En Banc takes its bearing from
the recent pronouncement of the Supreme Court in the case of
Commussioner of Internal Revenue vs. St. Luke’s Medical Center, Inc.,!3
-- considering that “|tlhe Supreme Court by tradition and in our
system of judicial administration, has the last word on what the law
1s; it is the final arbiter of any justifiable controversy”!. In the said
casc, thc High Court clarified the lingering issues/questions, iLe.,
issucs as to thc imposition ol the income tax rate of 10% on the
taxablc income of proprictary non-profit hospitals undcer Scction 27
(B); the incomce tax cxemptions of proprictary non-profit hospitals
undcr Scction 30 (E) and (G) of the NIRC of 1997, as amcnded; and
the questions as to when a proprictary non-profit hospital subjcct to
the income tax rate of 10% on its taxable income?; and when is it
considered cxempt from income tax?

First, thc Suprcmce Court described the rate of tax imposcd
undcr Scction 27 (B), the qualifications of hospitals in order for the
said ratc to apply, the cffect of the introduction of the aforesaid
scction, and likewise cxplained that Scction 27 (B) and Scction 30 (E)
and (G) of thc NIRC of 1997 can be construed together without the
removal of such tax cxcmption under the latter provision, Le., a

proprictary non-profit hospital whosce incomc from activities

13 (3.R. No. 195909 and 195960, Scptember 26, 2012.
4 Commissioner of Internal Revenue (CIR) vs. Michel J. Lhuiller, G.R. No. 150947,
July 15, 2003.
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conducted for profit is subjccted to the 10% tax ratc under Section
27 (B) may still retain its tax exempt status under Section 30 (E) and
(G) for its not-for-profit activities, thus:

“The Court partly grants the petition of the BIR but on a
different ground. We hold that Scction 27(B) of the NIRC docs
not remove the income tax exemplion of proprictary non-profit
hospitals under Sccti~~ R0(E) and (G). Section ?7/3) on one
hand, and Scctior ?9(r] and ‘™ on the ~**~r hand, can be
construcd together waithout the removal ¢f <ach tax exemption.
The cffect of the introduction of Section 2/(B) is to subject the
taxable income of two specific institutions, namcly, proprictary
non-profit cducational institutions and proprietary non-profit
hospitals, among the institutions covered by Scction 30, to the
10% =-~ferential -~*¢ _undecr Scction 27(B) instead of the
ordinary 30% corporate ratec under the last paragraph of
Scction 30 in relation to Scction 27(A) (1).

“Scction 27(B) of the NIRC imposcs a 10% preferential
tax re*~ on _the i~~~mec of (1) proprictary non-profit cducational
institutions and (] proprictary non-profit hospitals. The only
gualifications for hospitals arc that they must be proprictary
and non-profit. “Proprictary” mcans private, following the
definition of a “proprictary cducational institution” as “any
private school maintained and administered by private
individuals or groups” with a government permit. “Non-profit”
means no nct income or assct accrucs Lo or benelits any
member or specific person, with all the net income or assct
devoted to the institution’s purposcs and all its activitics.”
(Underscoring supplicd)

Second, the High Court discusscd Section 30 (E) and (G) of the
NIRC of 1997, as amended, (the provision under which the respondent
SLMCI is claiming income tax exemption) by cnumcrating the cssential
rcquisites in order for the income received by a charitable corporation
or association to bc considered cxempt from income tax. The
discussion highlights the High Court’s pronouncement that “ftjo be
exempt from income taxes, Section 30(E) of the NIRC requires that a

charitable institution must be “organized and operated exclusively”ﬂ
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for charitable purposes. Likewise, to be exempt from income taxes,
Section 30(G) of the NIRC requires that the institution be operated

exclusively” for social welfare.” viz:

“Scction 30(E) of the NIRC provides that a charitable
institution must be:

(1) A non-stock corporation or association;

(2) Organized exclusively for charitable purposcs;

(3) Operated exclusively for charitable purposcs; and

(4) No part of its nct income or assct shall belong to or

inurc to the benefit of any member, organizer, officer or
any specific person.

“Thus, both the organization and opecrations of the
charitablc institution -~ be Jd~oted “exclusively” for
charitable purposcs. The organization of the institution refers
Lo its corporate form, as shown by its articles of incorporation,
by-laws and other constitutive documents. Scction 30(E) of the
NIRC specifically requires that the corporation or association
be non-stock, which is defined by the Corporation Codce as “one
where no part of its income is distributable as dividends to its
members, trustees, or officers” and that any profit “obtain|ed]
as an incident to its operations shall, whenever necessary or
proper, be used for the furtherance of the purposc or purposcs
for which the corporation was organized.” However, under
Lung Center, any profit by a charitable institution ~¢* ~ot
only be plowed back “whenever necessary or proper,” but must
be “devoted or usced altogether o the charitable object which it
1s intended to achieve.”

“The operations of the charitable institution gencrally
refer Lo its regular activities. Scction 30(E) of the NIRC requires
that thesce operations be exclusive to charity. There is also a
specific requircment that “no part of {the| net income or assct
shall belong to or inurc to the benefit of any member,
organizer, officer or any specific person.” The use of lands,
buildings and improvements of the institution is but a part of
its opcrations.

“There is no dispute that St. Luke’s is organized as a
non-stock and non-profit charitable institution. F-2r, this
does not automatically exempt St. Luke’s from paying taxcs.
This only refers to the organization of St. Luke’s. Even if St.
Luke’s meets the test of charity, a charitable institution is not
ipso facto te> sxempt. To be exempt from real property taxes,
Section 28(3), Article VI of the Constitution rcquires that a /V
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charitable institution use the property “actually, directly and
exclusively” for charitable purposes. To be cxempt from
income tlaxes, Scctio~ 30(E) of the NIRC requires that a
charitable institution must be “organized and operated
exclusively” for charitable purposes. Likcwisce, to be cxempt
from income taxces, Scction 30(G) of the NIRC requires that the
institution be operated ~~~"sively” for social welfare.”

Following the foregoing discussion, the Supreme Court keenly
stecred the discussion to the last paragraph of Section 30 of the NIRC
and stressed its point that this last paragraph qualifics the words
“organized and operated cxclusively” by providing that “income of
whatever kind and character of the foregoing organizations xxx xxx
from any of their activities conducted for profit regardless of the
disposition made of such income, shall be subject to tax imposed
under this Code.” Simply put, cven if the charitable institution must
bc “organized and operated exclusively” for charitable purposcs, it

»

is still allowed to engage in “activities conducted for prc...” without

losing its tax cxempt status for its not-for-profit activities. The only
conscquence is that the “income of whatever kind and character”
of a charitable institution “from any of its activities conducted for
profit, regardless of the disposition made of such income, shall be

subject to tax.”, viz:

“However, the last paragraph of Scction 30 of the NIRC
qualifies the words “orga—i~=1 and opcrated cxclusively” by
providing that: Notwithstanding the provisions in the preceding
paragraphs, the income of whatever kind and character of the
forcgoing organizations from any of their properties, real or
personal, or from an= ~f their ~~tivitir= ~~~Aduct~? Fom e
regardless of the disposition made ot such income, shall be
subject to tax imposed under this Co-~

“I~ ~hort, the last paragraph of Scction 30 provides that

if a e ~xempt charitable ‘~stitution condur*~ “~=” ~ctivity
for prolit, such activity "~ 1ot tax exempt ~~n_as its not-for- //
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profit_activi**~s remain tax cxcempt. This paragraph qualifies
the rcquirements in Scction 30(E) that the “njon-stock
corporation or association |must be| organized and operated
exclusively for x x x charitable x x x purposcs x x x.” It
likewise qualifics the requircment in Scction 30(G) that the
civic organization must be “opcrated cxclusively” for the
promotion of social welfarc.

“Thus, cven if the charitable institution must be
“organizcd and operated exclusively” for charitable purposcs, it
1s ncvertheless allowed to engage in “activitics conducted for
profit” without losing its tax cxempt status for its not-for-profit
activitics. The only consequence is that the “income of
whatever kind and character” of a charitablc institution
“from any of its activities conducted for profit, regardless
of the disposition made of such income, shall be subject to
tax.” Prior to the introduction of Section 27(B), the tax rate on
such income from for-profit activitics was the ordinary
corporatc ratc under Scction 27(A). With the introduction of
Scction 27(B), the tax rate i1s now 10%.” (Undcrscoring
supplicd)

Finally, consistent with the above-discussion, the Suprceme
Court ruled that St. Luke’s is a corporation that is not “operated

exclusively” for ch~-table or social welfare purposcs insofar < its

rcvenues from paying paticnts arc concerned. The Supreme Court

declared that the P1.73 billion {rom paying paticnts arc income
rcccived from “activities conducted for profit”. Thc Supreme Court
cxplained, thus:

“In 1998, St. Luke’s had total revenuces of P1,730,367,965 from
services to paying patients. It cannot be disputed that a
hospital which reccives approximately P1.73 billion from
paying paticnts is not an institution “opcrated exclusively” for
charitable purposcs. Clearly, revenues from paying patients
arc incce™= recelved from “activitics conducted for profit.” xxx.

XXX XXX XXX
“In Lung Center, this Court declarced:

“le]xclusive” - efined as ~~~~¢ssed and enjoyed to the
cxclusion o! others; debarred from participation or
cnjoyment; and “exclusively” is defined, “in a manncer
to exclude; as cnjoving a privilege exclusively.” x x x l/
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The words “dominant use” or “principal usce” cannot be
substituted for the words “uscd exclusively” without
doing violence to the Constitution and the law. Solely
is synonymous with exclusively.

“The Court cannot expand the meaning of the words “operated
exclusively” without violating the NIRC. Services to paying
patients are activities conducted for profit. They cannot be
considered any other way. There is a “purpose to make
profit over and above the cost” of services. The P1.73
billion total revenuces from paying patients is not even
incidental to St. Luke’s charity expenditure of P218,187,498
for non-paying patients.

“St. Luke’s claims that its charity expenditure of P218,187,498
is 65.20% of its opcrating income in 1998, However, if a part of
the remaining 34.80% of the operating income is reinvested in
property, cquipment or facilitics used for scrvices to paying
and non-paying paticnts, then it cannot be said that the
income 1s “devoted or uscd altogether to the charitable object
which it is intended to achicve.” The income is plowed back to
the corporation not cntirely for charitable purposcs, but for
profit as well. |n any case, the last paragraph of Scction 30 of
the NIRC cxpressly gualifics that income from activit~< for
profit is taxable “regardless of the disposition made ot such
income.”

XXX XXX XXX

“The question was whether having a hospital is essential to an
cducational institution like the College of Medicine of the
University of Santo Tomas. Scnator Cucnco answered that if
the hospital has paid rooms generally occupied by people of
good cconomic standing, then it should be subject to income
tax. He said that this was one of the recasons Congress inserted
the phrasc “or any activity conducted for profit.”

“The question in Jesus Sacred Heart College involves an
cducational institution. Howecver, it is applicable to charitablce
institutions becausce Scnator Cucnco’s response shows an
intent to focus on the activitics of charitable institutions.
Activitics for profit should not cscape the reach of taxation.
Being a non-stock and non-profit corporation does not, by this
rcason alone, completely exempt an institution from tax. An
institution cannot usc its corporatc form to prevent its
profitable activitiecs from being taxed.

“The Court {inds that St. Luke’s is a corporation that is not
“operated cxclusively” for charitable or social welfare purposces
insofar as its rcvenues {rom paying patients are concerned.
This ruling is based not only on a strict interpretation of a
provision granting tax cxemption, but also on the clear and
plain text of Scction 30(E) and (G). Scction 30(E) and (G) of the //
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NIRC rcquires th~* = ‘nst*****ion bec “operated ~~<zlusively” for
charitable or social welfare purposces to be completely exempt
from income tax. An institution und~- Scction 30(E) or (G) does
not losc its tax ¢cxemption if it carns income from its for-profit
activitics. Such income from ~-prc© activitics, under the last
paragraph of Scction 2" 1s merely subject to Income tax,
pre~eoat the ordinary corporate rate but now at the
preicrentuial 10% rate pursuant te S~ct*~~ 27(B).

XXX XXX XXX

“St. Luke’s fails to mecet the requirements under Scction 30(E)

and (G) of the NIRC to be completely tax exempt from all its

income. Howcever, 1t remains a proprictary non-profit hospital

under Scction 27(B) of the NIRC as long as it docs not

distribute any of its profits to its members and such profits are

rcinvested pursuant to its corporate purposcs. St. Luke’s, as a

proprictary non-profit hospital, is cntitled to the preferential

tax rate of 10% on its nct income from its for-profit activitics.”

(Undcrscoring supplicd)

Conspicuously, the present casc fits perfectly into the mold of
the above-quoted case cntitled Commissioner of Internal Revenue vs.
St. Luke’s Medical Center, Inc., G.R. No. 195909 and 195960,
Scptember 26, 2012, The facts in the instant casc, the issue, and
laws applicable, and cven the partics involved arc substantally
similar to thosc of G.R. No. 195909. Thus, applying the forcgoing
principles laid down by the Supreme Court in G.R. No. 195909 to thce
instant casc, the inescapable conclusion is that respondent SLMCI i1s
liablc for dceficiency income tax in 2007 under Scction 27 (B) of the
NIRC of 1997, as amcndeced.

As cited, before a corporation or association may be exempt
from incomec tax under Scction 30 (E) and (G) of the NIRC of 1997, as
amendcd, following rcquisites must be satisficd:

(1) A non-stock corporation or association; P



DECISION
CTA IE13 No. 823 (CTA Case No. 7857)

Commissioner of Internal Revenue vs. St. Luke’s Medical Center, Inc. Page 22 of 28
(2) Organized exclusively for charitablc purposes;
(3) Operated exclusively for charitable purposcs; and
(4) No part of its nct income or assct shall belong to or

inure to the benefit of any member, organizer, officer or
any specific person.

As rcgards the first, second, and fourth requisite, this Court
agrees with the Court in Division in finding that respondent SLMCI
sufficiently satisfied these requisites.  SLMCI is a non-stock, non-
profit corporation organized for charitable and social wclfarc
purposecs as indicated in its Amended Articles of Incorporation; and on
the basis of a judicial affidavit, which was not contested by the
pctitioner, attesting that no part of SLMCI’s income or net asset
inures to the benefit of any trustee, rcspondent SLMCI is decmed to
have satisficd the fourth requisite.

It is the third rcquisite which respondent SLMCI utterly failed to
satisfy. In linc with the above-mentioned jurisprudcential precepts
cnunciated in G.R. No. 19590915, and bascd on the explicit provisions
of Scction 30 (E) and (G) of the NIRC of 1997, as amcndced, and also
on the strict interpretation of a provision granting tax cxemption, the
Court holds that respondent SLMCI is not “opcrated cxclusively” for
charitable or social weclfarc purposcs insofar as its revenues from
paying paticnts arc concerned. The Supreme Court cxpressed that

“Scrvices Lo paying palicnts arc activitics conducted fo~ ~=~6t They I

15> Commissioner of Internal Revenue vs. St Luke’s Medical Center, Inc., G.R. No.
195909 and 195960, Scptember 26, 2012.
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cannot be considered any other way. Therc is a “purposec to make
profit over and above the cost” of services.”

Records show that respondent SLMCH declared the amount of
P4.680,298,231 as “Revenuc from  Scrvices to  Patients”,  the
expenditure of P511,843,073 as “Frec Scervices”, and the amount of
P753,166,477 as “Excess of Revenuce Over Expenses”. The contrasting
difference between the sizecable amount of revenucs reccived by SLMCI
from paying paticnts of approximatcly P4.6 billion and the amount
allotted by SLMCI to “Frce Scrvices” which is roughly P5.1 million,
further buttress the finding that respondent SLMCI is not an
institution  “opcrated cxclusively” for charitable purposcs. The
Supreme Court stressed in G.R. No. 19590916 that the opcrations of
the charitable institution gencrally refer to its regular activitics and
Scction 30 (E) requires that these operations be exclusive to charity.
In the casc of Lung Center of the Philippines vs. Quezon City!’, the

Supreme Court expounded on the meaning of exclusive:

“lelxclusive” s defined as possessed and enjoyved to  the
cxclusion ot others; debarred from participation or cnjoyment;
and “cxclusively” is defined, “in a manncr to cxclude; as
cnjoving a privilege exclusively.” x x x The words “dominant
usce” or “principal usc” cann~t* be substituted for the r=de
“used exclusively” without doing ~“~l'ence to the Constitution
and the law. Solely is synonymous wit* -xclusively.

Henee, if a part of the remaining P7.5 million (“Excess of

Revenue Over 7 «<pensces”) “is reinvested in property, cquipment, orL

16 Supra, Note 15.
7 G.R. No. 144104, Junc 29, 2004.
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facilitics uscd for scrvices to paying and non-paying paticnts, then it
cannot be said that the income is “devoted or uscd altogether to the
charitable object which it is intended to achieve”. The income is
plowed back to thc corporation not cntircly for charitable purposcs,
but for profit as well.”’18
In support of thec above finding, We rciterate the ratiocination of
the Supreme Court in G.R. No. 19590919:
“In 1998, St. Luke’s had total revenucs of P1,730,367,965 from
services Lo paying patients. It cannot be disputed that a
hospital which receives approximately P1.73 billion {rom
paying paticnts is not an institution “opcrated cxclusively” for

charitable purposcs. Clearly, r~venues from paying r-~*znts
arc income ~~5cived from “act=1ucs cc~~ucte? o oroft © xxx.

XXX XXX XXX
“In Lung Cenler, this Court declared:

“lelxclusive” 1~ “~finced as possessed and enjoved to the
cxclusion _of otners; debarred {rom participation or
enjoyment; and “exclusively” is defined, “in a manner
to exclude; as cnjoying a ~-ilege exclusively.” x x x
The words “dominant use” or “T~"~cipal use” cannot be
substituted for the words “uscd cxclusively” without
doing violence to the Constitution and the law. Solely
is synonymous with exclusively.

“The Court cannot expand the mecaning of the words “operated
exclusively” without violating the NIRC. Services to paying
patients are activities conducted for profit. They ~~—no* *~
con-‘dered any c~t*er way. Tk~~~ is a “purpose to make
protit ove- ~nd above the cost” of services. Thc P1.73
billion total rcvenuces from paying patients is not even
incidental to St. Luke’s charity expenditure of P218,187,498
for non-paying paticnts.

“St. Luke’s claims that its charity expenditure of P218,187,498
is 65.20% of its opcrating income in 1998. Howecever, if a part of
the re~~ining 34.80% of the opcrating income is reinvested in
pror~-*, cquipment or facilitic® -1scd for s~—-ices Lo payingP

18 Commissioner of Internal Revenue vs. St. Luke’s Medical Center, Inc., G.R. No.
195909 and 195960, Scptember 26, 2012 citing Lung Center of the Philippines vs.
Quezon City, G.R. No. 144104, Junc 29, 2004.

19 Supra, Note 15.
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“opcrated cxclusively” for charitable purposcs, its revenues received
from paying patients are rcgarded as incomce from “activities
conducted for profit” and thercfore subject to tax under the Tax
Codc regardless of the disposition madce of such income. “Prior to the
introduction of Scction 27(B), the tax rate on such income from for-
profit activitics was thc ordinary corporate rate under Scction 27(A).
With the introduction of Scetion 27(B), the tax rate is now 10%.72%2

Respondent failed to meet all the requirements under Scction 30
(E) and (G) of the NIRC of 1997, as amcndced, to bc completely tax
cxempt from all its income. Nonctheless, considering that it remains a
proprictary non-profit hospital under Scction 27 (B) of the NIRC of
1997 as long as it docs not distribute any of its profits to its members
and such profits arc rcinvested pursuant to its corporatc purposcs,
rcspondent SLMCI is entitled to the preferential tax rate of 10% on its
nct income from its “activitics conducted for profit”.23

Finally, as rcgards the interest and surcharges, the Court finds
that respondent SLMCI has adcquate rcasons to rcly on the letter
dated Junc 6, 1990 by the BIR, which declared that respondent is “a
corporation for purcly charitable and social welfare purposes”. Hencee,
there is sufficient justification to dclete the imposition of surcharges
and intcrest. This is in keeping with the ruling of the Supreme Court

in G.R. No. 19590921 piz: p

22 Supra, Note 15.
23 Supra.
2% Supra.
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“St. Luke’s is therefore liable for deficiency income tax in

1998 under Scction 27(B) of the NIRC. However, St. Luke’s has
good reasons to rely on the letter dated 6 Junce 1990 by the
BIR, which opined that St. Luke’s is “a corporation for purely
charitable and social welfare purposes” and thus exempt from
income tax. In Michael J. Lhuillier, Inc. v. Commissioner of
Internal Revenue, the Court said that “good faith and honest
belief that one is not subject to tax on the basis of previous
interpretation of government agencies tasked to implement the
tax law, arc sufficient justification to delete the imposition of
surcharges and interest.”

WHEREFORE, premises considered, the Petition for Review is
hcreby PARTIALLY GRANTED. The Dccision of the Second Division
of this Court dated Junce 3, 2011 and its Resolution dated August 23,
2011 in CTA Casc No. 7857 arc MODIFIED. Rcspondent St. Luke’s
Mcdical Center, Inc. is ORDERED TO PAY the deficicncy income tax
in 2007 based on the 10% preferential income tax rate under Scction
27(B) of the NIRC of 1997, as amended. However, it is not liable for
surcharges and interest on such deficiency income tax under Scctions
248 and 249 of the NIRC of 1997, as amcended.

SO ORDERED.

%//» -~ /%//%’

AMELIA R. COTANGCO-MANALASTAS
Associate Justice

WE CONCUR:
Q._; 178 O‘M/'

ERNESTO D. ACOSTA
Presiding Justice

e
NITO C. CASTANED’ JR.

Associate Justice
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