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imposed on the sale‘ aof said vessels were paid by
petitioners Mapsaysay Lines, Inc. 3 Baliwan Navigation,
Inc., and FIM Limited of the Marden Group (1414 as
purchasers.

During the periocd 1981 to 1984, NDEC contracted
with the Fhilippine Dochkyard Corporationm the
canstruction of five (5 3,700 DWT Tweern-Decker,’
"MKloeckrner" type vessels. They were ther leased on  a
bareboat basis to Luzon Stevedoring Company, a wholly-
owred  subsidiary. These vessels were subsequently
transferred and leased, on a bareboat basis, to the
National Marirne Corporation (NMC) arnother 1004 fully-—
awred subsidiary of NDC [Exh. F3.

Ivi line with the privatization efforts of the
governiment the NDC of fered for sale as one lot and by
public bidding all of its shares of stock in NMC  and
five (3) NDC-owrned "Kloeckrner" vessels aperated by  NMOC,
The terms and conditions for the publie auwction sale of
said shares of stock and vessels are contained in  an
"Information Memovaﬁdum”vEExh. Bi. Included in the terms

of the bidding are:

"WI. CLARIFICATION

i3]
ic
iZ
j—i
iD
i

D

=
o}
-
iz
in
iC
120
B3]
iZ
il
im
=t
i)
)]
Iz
m
i0p}

1.1

]
i

xes due

1.1.1. Value Added Tax (VAT) - A value
added tax of 10% orn the value of

the vessels shall be paid by the

winning bidder. (Underlining
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_3.._.
Qurs. ]
1.1.&. Documentary Stamps — The wirming

hidder shall pay for all  the

' dacumentary stamps iv cornmection
with the implementation of the
sale.

1.1.3. Capital Gaiws Tax — The capital
ngains  tax on the NMC  shares of
stock shall be paid by NDC, the
Seller. " LExh. B--13 par. 7,
Fetitiorn; Admitted par. 1 of
Answerl.

The bidding was held on Jure 3, 13988. On  that
same date, petitiorner Magsaysay Lines, Inc., for and in
behalf of a new company still to be formed, offered to
buy all of NDC’s shares in NMC and the S vessels for
F168, 000, 000, 00, The rnew company to be formed will  bhe
composed of @ Magsaysay Lines, Inc. 3 RBaliwang Navigation,
Inc. and FIM Limited of the Marden Group (HK) with a
30:30:40 ratio shareholdings respectively [Exh C1. A
irrevocable Standby Letter of Credit with Noo EO-DOM-STY
11327 was submitted infavor of NDC to the extent of
F16, 800, 000,00 to cover at least 104 of the total bid
CExh. DI1.

In a "Notice of Award" dated July 1, 1988, NDC
informed petitioner Magsaysay Lines, Inc. that its  bid
was approved by the Committee o Frivatization (COR) in
its meeting held oo June 9, 1988 [Exh. Ej; see alsa  Exh.

G-11.

In the meantime, the law office of SyCip,



DECISION
C.T.A. CASE NO. 4353

Salazar, Herrnandez & Gatmaitan in a letter dated
September 27, 1988 requested respondent to issue a
ruling on the applicability of the VAT ov the sale of
assets by NDC which, under the terms and conditions of
the sale, the wirmirng bidder, petitioners herein, will
pay instead of the seller (NDC) [Exh F1. Fetitiorners

believe that the sale of said vessels should not bé
subject to the VAT.

On September &8, 1388, the Contract of Sale
implementing the award was executed betweernn NDC and the
petiticners [Exh Gl. Faragraph 11.02 thereof provided

that:

"11.02. All capital gains taxes for the sale
of the NMC Shares shall be for the account  of
the SELLER. All documentary stamp taxes for
the tramsfer of the NMC Shares shall be for
the account of the PURCHASER. Value—-added
tax, 1if any, shall be for the account of the
FURCHASER. " [Exh. G-&, Emphasis Qurs.l

On the same date, NDC confirmed its previous
agreemenit with petitioners that in lieu of the immediate
payment of the VAT the irrevaocable confirmed Letter of
Credit filed as bidders bond will be accepted by NDC as
secumrity  for the payment «f the VAT, if any [Exh. Hl.
The Letter of Credit No.o EO-DDOM-5TY—-11327 amournting to
Fl6, 8O0, 000, 00 was amended to reflect the lower amount
af P15, 120,000,000 or 104 of the purchase price of the

five (5) vessels [Exh. 1. It was further agreed upon
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that if vy favorable ruling is received frrom the BIR,
NDC may draw on said Letter of Credit upon written
demand an amount reeded for the payment of the VAT an
due date, that is, December 0, 1988.

Ori December 15, 19388, petitioner Mapgsaysay Lines,
Irnc. reguested respondent to waive any swrcharpges or
penalties in the event BIR rules that VAT is payable on
the sale of said vessels [Exh. J, par. 16, Petitiong
Admitted in par. 1 of Answerl. Respondent granted this
request until such time as the guestion on the VAT has
actually been settled. L[Exh. J-1, par. 16, Fetitiong
Admitted in par. 1 of Answerl.

O Jarnuary 4, 1989, petitiorers received through
the gsame law office, VAT  Ruling N, 568-88 dated
December 14, 1988 [Exh. RI. The pertinent portion of
the ruling states:

"Ivi reply, please be informed that since
NDEC  is VAT repgistered under VAT Registration

Nee. 35—-2-000880 on its sale of services, its
transactions incident to its normal var

registered activity of leasing out persaonal
proaperty including sale of its own assets that
are movable, tangible abjects which are
appropriable  or transferable are subject to
the 10% value-added tax. This finds support
inn VAT Ruling Noo 395-88." [Emphsis Ours. ]

VAT Ruling No.o 395-88 dated Aupgust 18, 1988  LExh.
1 addressed to the Sernate — Chairvman of the Rlue Ribban

Committee specifically refers to the same transaction
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regarding the sale of NDC’s five vessels. Respondent
ruled that the sale would still be subject to VAT citing

as reasons the following:

"E. Sirnce NDC operates like a holding
comparny with various interests/investments in
cother companies operating for profit, its
furctions are purely proprietary. In spite of
the fact that NDC is the cwrer aof the vessel
it does not pay 3% common carriers’ tax but
rather it registered for VAT purposes as a

lessor of  personal  property  pursuant to
Section 102 of the Tax Code as amended by
EQ 273.

3. X X X The followivng are provided
in the terms of bidding in tax and insurance
issues:

"Taxes due

1. VAT —~ A value-—added tax of 10% on
the value of the vessels shall be paid by the
wirming bidder.

X X A X X X X X X."

XXX that evern if the sale or disposition
of assets is not within the normal business of
NDC, it will still be subject to the VAT based
o the bid price. Such activity requires the
issuance of a VAT sales irvoice bhefore issuing
a VAT-official receipt puwrsuant to Section 21
of Reverue Regulations $-87. This finds
support to VAT Ruling Moo 366-88 and modifies
VAT Ruling No. 196-88." [Underlining Ours.]

Fetitioners moved for the reconsideration of VAT
Ruling Nos. 395-88 and 568-88. 0On March 10 1989,
petitioner recieved VAT Ruling No. 007-89 dated February
24, 19873 [Exh. S1 reiterativng respondent’s decision in
VAT Ruling Nos. 395-88 and 368--88 that the sale of

vessels by NDC (a VAT-registered taxpayer erngaged in the

AUy
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leasing of said vessels) is subject to VAT,

Fetitioner Magsaysay Lines, Inc. requested for
reconsiderat ion of VAT Rulinmg Nio. 0O7--87, Mearnt ime,
instead of joining the reqguest, NDC insisted on drawing
the Letter of Credit filed by petitiorner (Magsaysay
Lirnes, Inc.) to pay the VAT on the sales transaction.
The VAT of F15, 120, 000,00 was paid on March 16, 139893 as
evidenced by Central Bank Confirvrmation Receipt No. E
16374703 IExh. T1.

Without waitivg for respondent’s decision on the
request for reconsideraticn of VAT Ruling No; 0O7-89,
petitiorners filed herein "Appeal ard Petition for
Refund" on April 10; 1983 and a "Supplemental Petition
for Review" ove July 14, 1989 praying for the reversal of
VAT Ruling Nos. 395-88, 568-88 and 00789 and the refund
of VAT payment amcunting to P15, 120, 000, 00, Fetiticorers
filed their claim for refund with respondent on July 13,
1989, I[pp. 93-94, CTA record. ]

The only issue before this Court is  whether or
riot the sale by NDC of its vessels to petiticrners is
subject to the 104 VAT,

Before deciding the issue, this Court will first
resolve the question raised by respondent Commissiconer
that petiticoners Magsaysay Lines, Inca; Baliwap
Navigation, Inc.; and FIM Limited of the Marden Group

(HK) are not the real parties in interest.
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I his Arnswer, respondent  argues that petitiorers
Magsaysay Lines, Inc.j; Baliwag Navigatior, Inc.j; and FIM
Limited of thé Marden Group (HK) are vzt the real
parties in interest entitled to the amount sought to  be
refunded or credited since they are not transferors  or
sellers as contemplated in Sections 99 and 100 of  the
Tax Code.

Section 99 provides:

“Sec. 99. Fersons liable — Any person
whao, in the course of trade o busirness,
sells, barters or exchanges goods, renders
services, o engages in similar transactions
and any person who imports goods shall be
subject to the value-—-added tax (VAT) imposed

in Sections 100 to 102 of this Codel”

Respondent’s theory is devaid o f merit.
Resporident has consistently ruled that VAT, as an
indirect tax, carnn be passed on. [see VAT Ruling Nos.
£35-89 dated September 13, 1989 and 256-87 dated Octaber
13, 12821. Indirect taxes are those that are demanded
in the first instamce from one person in the expectation
and intenticn that he can shift the burden to éomeone
else. [Commissioner of Internal Revenue v. John Gotamco
& Sons Inc., 148 SCRA 36 (1987)3 citing Pollock v.
Farmers, L&T Co., 1957 US 429, 195 S.CT. 673, 32 Law. Ed.
759.1 (THe Supreme Court, speaking through Justice

Feliciano, in the case of Commissioner of Internal

Revenue v. Procter & Gamble Philippine Manufacturing
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Corporation and The Court of Tax ARAppeals, H5. R, Nz,
66838, December &, 1991, had the occasion to vule in  a
Resmlution  Ewv Banc that "a '‘person liable for tas? has
beern held to be a 'person subject to tax’ and properly
considered a ‘taxpayer?. [Houston Street Corporation v.
Commissioner of Internal Revenue, 84 F. &nd. 821 (1336);
Bank of America v. Anglim, 138 F. &nd. 7 (1943).] The
terms ‘liable for tax? and ‘subject to tax® both cormocte
legal obligation or duty to pay a tax. It is vwvery
difficult, indeed coviceptually impossible, to comsider a
person  who is statutorily made “liable for tax'! as nob
‘subject to tax.? Hy any reasomnable standard, such a
persorn should be repavrded as a party in interest, or as
a persaorn having sufficient lepgal interest, to bring a
suit for refund of taxes he believes were illegally
collected from bhim. "

I this case, it is wundisputed that the
questioned VAT collected on the sale of five (3) vessels
was passed on the puwrchasers [Mapgsaysay Lines, Inc.
Raliwag Navigatior, Inc. and FIM Limited of the Marden
Group (HK)1, pursuant to the terms of the bidding [Exh.
B-11 and to the Contract of Sale [Exh. G-21. Being the
persons o entities liable to pay the VAT, petiticrers
as purchasers are considered to be persoms subject to
the VAT sirnce the buwden'has beeri shifted to them. In

truth arid in fact NDC  has drawn  the amount of

s
}....y
r .
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P15, 120, 000,00 from the Letter of Credit charged to the
account of petitioners [Exh. M1, Therefore, petitioners
should mot be precluded from filing this suit since they
cari be considered real parties in interest.
It is nrnot amiss to state Section @ of  Rule 3,
Revised Rules of Court, which provides in part:
"SEC. &. Harties in interest. - Every
action must be prosecuted and defernded in the

name of the real party in  interest. All
persons having an interest in the subject of

the acticon and in gohbhtainimnmg the relief
emanded shall be jbdined as plaintiffs. xxx. "
C

and Section 11 of R, A, Noo 1125, as amended, which

provides:

- 11. Who may appeal, effect of
appeal. - Ary persor, assoaciation o
corporation adversely affected by a decision
o puling of the Comissiconer of Internal
Revenue, or the Commissioner of Customs or any
provincial or city Board of Assessment Appeals

may file an appeal in the Court of Tax Appeals

within thirty days after the receipt of such
decision  or ruling. X H K " [Underscoring
Ours. ] '

Agairn, the Supreme Couwrt, interpreting these rules
held: "the real party in interest is the party who would
be berefited or injured by the judgment, or “the party
entitled to the avails of the suit? (1 Sutherland, Court
Fleading Fractice & Forms, p.11)." [Salonga v. Warner
Barnes & Co., Ltd., 88 Phil. 135, 131  (1951)1.
Fetitioners Magsaysay Lines, Inc.j; Baliwag Navigation,

Inc. and FIM Limited of the Marden Group (HI) are
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parties adversely affected by the ruling of respondent
and therefore as such are entitled to file the instant
appeal.

We go back to the main issue on the applicability
of the VAT provisions on the sale by NDC of the five (3)
vessels to petiticoners.

Fetitioners stress that the sale by NDC of the
five () vessels does rxt fall within the purview of
Section 99 of the Tax Code since said sale was not in
the couwrse of trade or bu&iness.‘ Fetitioners argue
that: (a) NDC is naot ernganed in the business of selling
vessels; and (b)) the sale of the vessels was involuntary
as the transacticon was entered only to comply with the
privatization program of the wnaticonal goverrvment mandat--
ed by Froclamation Noo 50,

Section 1 of Proclamation Noo 50 reads:
"SECTION 1. Statement of Policy. - It

shall be the policy of the State +to promote
privatization through arn ordevly, coordinated

and efficient pragrams for the prompt
disposition of the large rnumber of SO d b

performing assets of the government fimancial
ingtitutions  ard certain goverrment-—-owned o
contralled corporaticons which have been  found
UNNSCResSsSary al ) inappropriate o the
goverrmernt sector bo maintain.”

Respondent, ove the other hand maintains that  the
sale is subject to the 10% VNAT. He emphasized that

since NDC is VAT-registered the sale of its five (%)
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vessels operated by NMC is incidental to its  rnormal
VAT-registered activity of leasing out personal property
[VAT Ruling No. S568-8817. This position was reiterated
in VAT Ruling No.o 007-89 which alsc states “the fact
that NDC carries on a business as a lessor aof  vessels
which are capital assets used in the couwrse of business,
does nraot exclude said sale from the coveragpe of the
value—added tax merely because its business is that of
leasing and not of selling vessels".

Section 32 of Revernue Regulation Nci. S5-87  was
cited by respondent as basis For its rualinng. Section 3
provides in part that the "valum-—added tax is imposed on
ary sale or tranﬁacéimnﬁ ‘deemed sale? of taxable goods
(including capital goods, irrespective of the date of
acquisition) xxx. "

Due to his decision to consider the sale of NDC—
cwned vessels as a transaction subject o VAT,
respondent  Commissioner now seeks from petiticrmers the
payment of RP734,534.89 as 20% interest for late payment
arn ‘the 104 VAT aof P15, 120, 000,00 for the pericd from
December 21, 1388 (day following the due date of @ VAT
payment) to March 16, 1989 (date of VAT payment) plus
0% interest on the deficiency VAT, The 28%%4 surcharpe
was ot imposed in wview of the memorandum of the
Commissicrer dated December 20, 1388 waivinrg any

surcharges and penalties.
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The contention of respoandent is not persuasive.

We hold for petitioners.

Central ta the resolution of this case 1is  an
urderstanding of the meaning of the phrase "in  the
cowrse of  trade or business" o "doing  Dusiness!” or

Ycarrying on business".
In Imperial v. Collector of Internal Revenue,

G.R. No.o L-7294, September 30, 1955 (97 P*hil. 2992), the

term "carrying on business"” does not mear the
performance of a sinpgle discornected act, but means
conduct ing, prosecuting and continuing business by

per forming prmgressi?ely all the acts niormally incident
thereaof; while "doing business"” conveys the idea of
business beirng done, rnot from time to time, but all the
time. [(J. Avanas, UPFDATED NATIONAL INTERNAL REVENUE CODE
(WITH ANNOTATIONS), P. €069  (1388)1. "Course of
business” is what is usually done in the management of
trade or business. [Idmi v. Weeks & Russell, 99 So. 761,
764, 135 Miss. €5, cited in Words & Phrases, Vol 10,
(1984)>1.

What is clear therefore, based on the aforecited
Jurisprudernce, is that "course of business" or  "doing
business" conrmtes regularity of activity. In the
instant case, the sale was an ilsoclated transaction. The

sale which was involuntary and made pursuant to the

U
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declared policy of Goverrnment for privatization could no
longer be repeated or carried on with repgularity. It
should be ewmphasized that the wormal VYAT-registered
activity of NDC is leasing personal property.

Respondent  would want to impress this Court that
since NDC is VAT-registered o its sale of services,
its tranmsactions incident to its normal VAT-registered
activity of leasing out personal property is subject to
VAT (VAT Rulihg N, 568-88). This ruling actually
stretches the law when it concluded that because a
person  is VAT-registered and is subject to VAT on its
normal  VAT-registered activity, that all ite other
activities would alﬁa he subject tao VAT,

In the particular case of NDE, while it is  VAT-
registered and its rncoemal VAT-renistered activity of
leasing out personal praperty is subject to VAT, it does
noet foullow that its other activities, rot specified in
the law, are likewise subject to VAT.

Respondent seeks support in the proavisions of the
aforecited Section 3 of Revernmue Regulation $5-87 that the
sale of NDO's vessels is a transaction ‘deemed sale?
subject to the 10% VAT,

As correctly argued by petitiorners, this citation
is ot of conmtext. It states the gereral ocoverage of
VAT and omits the operative phrase in Section 99 of the

Tax Code, which the Regulaticon seeks ta implement, that
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to be subject to VAT, the sale must be "in the course of
‘tPade o busivess." The VAT Implementing Regulations
(5—-87) cited by respondent includes transactions
"deemed sale“ of taxable goods. These transactions are
listed in Section 100 (b)) of the Tax Code and Section 4
of the Revernue Regulations 5-87. For ease of reference,
they are reproduced below:
"SEC. 100, Value—added tax orn sale of
goods. -~ (&) Rate and base of tax. — % x x.

(b Trarnsactions deemed sale. -  The
following transactions shall be deemed sale:

(1) Transfer, use or consumpticrn not in
the course of business of goods originally
intended for sale o for use in the course of
busirness.

(2) Distributicorn or transfer to:

() Sharehalders oy investors as
share in the praofits of the VAT-renistered
persarng o

(B) Creditors in payment of debt.

(3) Consigrment of goods if actual sale
is vt made within 60 days following the date
such goods were consigned.

(4) Retirement from o cessation  of
busirness, with respect to inventories oo f
taxable goods existivng as of such retivement
or cessation. "

"SEC. 4. Trapsactions deemed sale’. -
The following transactions are ‘deemed sale?

pursuant to Section 100 (b))

o

(A) Transfer, use or consumpticrn, not in
the course of busirness. Transfer of goods not
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sale

in the course of business can take place when
the VAT-registered person withdraws goods from
his business for his personal useg

(B) Distribution e transfer to
shareholders o investors as  share in the
profits of the busiress;

(C) Transfer to creditors in payment of
debt or obligationg

(D) Conrisigriment of goods 1if actual sale
is rnot made within 60 days following the date
such goods were consigned. Comsigrned goods
returrned by the consigrnee within the 60-day
periad is vniot deemed salds; and

() Ret irement from or cessation of
busirness or death of am individual with
respect to all goods on hand, whether capital
goodes, stock—in—trade, supplies or materials
as of  the date of such retirement o
cessation, whether or not  the business is
continued by bthe rnew owner or suocessor,
estate or heir. The following civcumstances
shall, amorng others, pive rise to transactions
‘deemed sale? for purposes of this Section:

(i) Charge of ownership of business or
incorporation of  the business in
the case o f a single

praprietorship;

(1i) Dissolution of a partrnership and
creation of  a new partrership
which takes over the business; and

(iii) Death of an individual whao is
VAT-registered person, evern if the
estate o heirs of the decedent
shall contivwe to  operate the
busiress. "

It will be rnoted that the civcumstances of

of  five (3) vessels would ot fall under  any

the

of

these two enumeraticons, In the first place, the sale by
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public bidding is defirnitely a sale, not a "deemed sale”
transaction by operation of law. Neither is it a
"transfer, use or consumption" as explained in Section 4
(a) aof the Regulation gquoted abhove, that is, "transfer
of  goods rnot ivn the course of business can take place
whern the VAT-repgistered person withdraws goods from  his
business forr his persomal uase'. Neither is it a
"digtribution or transfer'" to shareholders, investors or
creditors, nor a "consigrment of  pgoods'. Neither do
these vessels constitute "inventories of taxable goods”
existing at the time of the retirement or cessation of
business. It should be emphasized that NDLC, by the sale
of these vessels, 'has ot retired from nor ceased
business.

If there is any doubt regarding the issue, the
same should be resclved in favor of petitioners. Section
99 of the Tax Code is rnot an exembtion statute where
claims for tax refund are construed strictly against the
claimant, but a classification statute where the rule of
interpretation is the reverse.

In Commissioner of Internal Revenue v. Ledesma, 321
SCRA 395, 111, the Supreme Court, citing American

Jurisprudence, held in part that:

"ONOX M. The provision of Section &4 of

the Tax Code excluding ‘registered general
co-partrnership? from the payment of caorporate
income tax is not an exemption clause but  a

RPAY;



DECISION
C.T.A. CASE NO. 4353
‘ - 18 -

classification clause which must be oconstirued
liberally in faver of the taxpayer.”

"A classification statute, or one which
specifies the persons or property subject  and
not subject to o a tax, is not  an exemption
statute and the gereral rule x x x that a tax

statute will he construed in favor of the
taxpayer applies (C. J.S. Section &77, p.
443),"

Reverme laws imposing taxes orn busirness must be
strictly comstrued in favor of  the citizen. fluzon
Stevedoring Co. v. Collector of Internal Revenue, 4.3
Fhil. 803, 809]. In every case of doubt, such statutes
are comstrued most stronmgly against the Goverrnment arnd
in favor of the citizern, because buwrderns are vot to be
imposed, nor presumed to be imposed, beyond  what the
statutes expressly and clearly import. [Manila Railvroad
Company v. Insular Collector of Customs, 5& "hil. PEH0,
952 (1929)3 Commissioner of Internal Reveriue Va
Fireman’s Fund Ins. Co., 148 SCRA 315, 324 (1987)1]. The
same doctrine has been reiterated in the case of Roxas
Va Court of Tax Appeals, =3 SCRA 76, 82 (1968). The
Supreme Court in that case, held:

The power of taxation is sometimes
called also the power to destraoy. Therefore
it should be exercised with caution o
miviimize injury to the proprietary rights of a
taxpayer. It must be exercised fairly,
equally and uniformly, lest the tax collector
kill the "hen that lays the golden egg’. fAnd,
in order to maintain the gereral public’s
trust  and confidernce in the Government this

power must be used Justly and riot
treacherously., x x X."
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If petitorners claim that NDC is exempt fram VAT
under the provisions of Section 103 of the Tax Code,
thern the conmtention of respondent that doubts showld  be
construed strictly againét petitioners would be valid as
the issue involves an exemption statute. However, it is
the contention of petitioners that pursuant to  the
provisions of Secticon 99, in relation to Section 100 of
the Tax Code, the sale by NDC of the vessels is not
subject to VAT as the sale is wnot in the course of trade
or business of leasing personal property. A public
aunction sale of its assets inm compliance with the
privatization progfam of government clearly raises an
issue involving a classification statute. For  indeed
the sale carrmct be classified in the course of trade or
busiress.

Respondent admitted that even if the sale is not
in the course of trade or busiress still petitiorners are
subject toc VAT as the tranmsaction involving the sales aof
NDC's vessels are incidental to its rncormal  trade of
leasing said vessels. [see VAT Ruling No. 568-88 dated
December 14, 1988, Exh. Rl.

The worrd "incidental" means depending upon  or
appertaining to something else as  primarys; something
necessary, appertaining to, or depending uwporn  arncther

which is termed the principal. [The Robin Goodfellow,

A~









