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MARIC F. CLUTARIC,

Petitioner,
-'vor-ua - CoT.A. CASE NO, 432
g
THE COLLECTGR CF INTERNAL inf 7 &
REVENUE , %/(j 7 i / f
Respondent.

PECIS ION

Petitioner appeals from respendent's decision,
assessing against and demanding from the former the
sum of #175,00 as occupation tax covering the peried
from the second m:tu‘- of 195C to the year 1953, plus
¥30,00 compremise penalty, and seeks the cancellation
of his application for a certifisate of indebtedness to
respondent or "the certificate of indebtedness ifssued
in accordance with the petitioner's application,®
Petitioner was the justice of the peace of Rom~
blon, Homblen from September 8, 195C to November 8§, 1954,
While he was cccupying said position he appeared, with
the requisite permission of the District Judge, as counsel
befoze the Court of First Instance of Romblon in two cases,
namelys "NATALIA WAZO ve, RUSALIA GALINDEZ, Civil Case Mo,
99, Foreclosure of licrtgage,” and "FECPLE OF THE FILIPe
PINES we, JUAN ROJAS, Case No, Ve333, Crime e Homicide,"
Cn the strength of such appearances, the Cellector
of Internal Revenue, on February 11, 1958, assessed against
petiticner the sum of #225,00, as cscupation tax fer the
peried from the second semester of 1950 to the second
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semester of 1954, plus #50,00 compromise penalty. After
ssveral requests for reconsideration of said sssessment,
respendant, on November 12, 1995, demanded from petitioner
the amounts of #179.00, as occupation tax covering the
period from the second semester of 1950 up to the year
1953, and P50,00, ss compromise penalty. The letter of
demand was received by petitioner on November 6, 1956
(see pp. 30=31 t.s.n., Exhibit Bel, p. 11 Petitioner's
Exhibits). O(n November 12, 1956 (Exhibit F, pp, 52=06,
BIR rec.), petitioner requested fer a reconsideratien of
this assessment, uduc’h request was denied by respondent,
in & letter dated Febzuary 28, 1967 (mnm 13, p. 9
BIR rec.), but which petitioner claims he never received
(see tos.n. pp. 10, 37). A second notice of demand,
however, was sent on Appil 2, 1957 (Exhibit 8, p. 70,
S8IR vec.). Subsequently, a warrant of distraint and
levy, dated April 16, 1957 snd sexrved May 9 {see p. 74
BIR rec.), was issued against petitioner, Petitionex,
in the meantime, filed under protest, on May 7, 1957,
an application for the t1ssuance of a certificate of
indebtedness under Republic Ast Ne. 304, the Backpay
Law, for the payment of the sum of #175.00, as eccupa=
tion tax, which application was accepted by respendent
(Exhibit G, p. 1, Petitionexr's Exhibits),

On Coctobexr 28, 1957, the oxiginal petitien for
review was filed with this Court, Respondent moved
to dismiss the case on the ground that the petitien
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was not seasonably filed. However, the Court, on merch
5, 1958, denied the motien to dismiss, holding that the
petition was timely filed,

During the pendeacy of the present sctien, peti=
tioner, on Februery lU, 19% (Exhibit A, p. 08, CTA
rec, ), filed a claim for refund with the respendent,
pursusnt to Section 306 of the mMational Internal Revenue
Code, And, on February 16, 1959, he filed a motfon fer
sdmissfion of an amended petftion for review, which motton
was grantad by this Court.

At the hearing, petitioner testified that his ¢lient
in the civil case was a relative of his wife who ceuld not
affopd to hire a "lawyer and that he did not pecelve
any payment for sppearing In said case (pp. 54, 55, 5
teson.}j thet he handled the crimfnal case because his
sister requested him to do s¢; that he neceived two chickens
frem the accused, his elismt, in the eriminal case (pp.

59 & 68, teten.); that he did net appesr in any other case
cxcept thess twey and Lhet previous to his appeintaeant as

justice of the peace, e nover practiced law (see pp. 60,

06, 67 teSania /e

| The issues involved axes

i. shether or net petitionsr has & valid er sufife
cient cause of setieon far refund ageinst respondant; and

2, Whether or net petitieoner fe liable for occupa~-
tien tax under Section 201 /now Section 182 (B (1)/ of
the Tax Code.
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plfluhmuum:m um,'ﬁm con=
tends that the mere acceptante by him of petitiocner®s
spplication for the lssusnce of a certificate of ine
debtedness did not censtitute payment, and therefoxe,
ne action for refund could be claimed under Section 306
dmtuijhRuwmm
amended petition for review be disaissed, there being
no valid or sufficient cause of action for refund that
could be maintained against respondent, PFetitioner,
however, denies seeking refund, Me Insists that what
he seeks is the cancellation of his spplication for =
cartificete of indebtedness issued with said spplica=
tion, which cancellation s the equivelent of refund,

In default of @ showing that the corresponding
certificate of Indebtedness wés fssued in pursuance of
petitioner's application therefor, we are constrained
to sgree with respondent thet petitioner hes no valic
or suffic cause of action in connection with the
refund, il and unless the safd certificate of ine
debtedness {5 fssued may It be said that petitioner has
effectod the paynent of the tax in guestion so as to
entitle him to the refund thereoi, in pursuance of Sece
tion 306 of the Tax Code, )

lowever, we ape not disposed to disalss the instant
anended petiticn for review bocsuse, by It, petitiones
likewise disputes the legality of the assessment, This
disputation is predicated upon his contention that he
did net engage: in the private practice of law,
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¥e now came to the second issue. It is the cone

tenticn of prespondent that under the circumstances here-

tofore naprated, petitioner engaged iIn the practice of
law curing the period from the second semester of 19%0

to the year 1953, and therefore, was lisole for the pay=

ment of the cccupation tax. Un the other hand, petie
tioner contends that he Is not liable for the payment

of the sald tax because his appearances in the two cases

did not constitute engagement in an occupation subject
to tax under Section 21 [Aow Section 182 (8)7 of the

Tax Code,

We agree with the petitioner that his appearances
mmmmmmimmwmth
practice of law or the pursult of an cecupation within
the concept of the lew. The wowd “sngage® has been fne
torpreted by the Supreme Court, in connection with prie

vilege taxes on business and cccupation, thus:

"X X Xe 'rnwuu-ﬁur-wl/

mw‘. The word :

i

. connotes more then a single act or
:ﬁ“ it Inveolved some Cone
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of an occupation, acts in conmnection therewith must be
pezxformed frequently and regularly, with a view to gaine
ing & livelihood, |

In the cese at bar, petiticner's appearances in
the two cases cannot be sald to heve been made freguently
and regularly, with a view to gaining s livelihood, They
were mere isclated acts performed merely to sccommodate
2 relative of his wife and his sister who recuested him
to take up the criminal cese, These acts do nét convey
the fdes of progression, continuity or sustained sctivity
towapds the practice or pursuit of law, Under these
circumstances, therefore, petitioner cannot be held as
mmﬂmt&MHMhﬂlﬂ.nu
to be made liable for the payment of the occcupation tax
under Section 201 Jhow Section 182 (B)7 of the Tax Code,

WHLAEFCGRE, the decision of the Cellector {now Come
missioner) of Internal Hevenue appealed from is hereby
reversed. Without proncuncement as to costs,
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