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DECIGICON

This 4= an sopeal from the declsion of respondent
dated September 2, 1973, atiirming the order of the
Collector of Custous of Manila datea Augustv Zu, 1973,
denying petiticner's claim for refund in the amov.nt of
th,379.61 paid by it on Deceater 17, 1971, as checking
charpges, pursuant to Customs lemursndum urder Nu. 5%-09.

It appears thet on Decenber 21, 1971, the vessel
G/v "Gan Carlos™ with legdistry lo. <201 arrived st ths
yort of Maniia with s caryo of H,EUﬁ.cj? metric toms
of lubrieating oll conslgned to herein petiticuer and
deciared in application for .nlpside Permit dated Ueceuber
@uy 1l971. Before the arrival of the S.s. "Lan Carios®,
the LQliBCtDt of Cus.oms of Manilia levied and collec.ed
in advance the smount of #4%,379.61 as ¢. ..xiu, charges
on sald Carge pursuagnt to Customs Memo: andum urder
Nos 55-0Y, dated Lcteber 3, 1969, which was palc under
official Recoipt No. 8138% on December 17, 1971, and
liyuidated under Voucher Nu. 8L30% on the same date.

petiticner, belleving that it is nol liuble Ior
checking charges, filed wiih the Collecior ol Customs

of Manila & protest (Manlla FProtest No. B8351) sgainst
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the imposition and collection of saild checking charges,
but the ssme was denled u; the Gollector of Customs
in nis order of August 20, 1973 and received by peti-
tioner omn august 24y 1973, This order of the Collecter
of Customs was sppealed by petiticner to respondent Com~
aissioner of Customs. Un Uctober 1, 1975, petitioner
received responueni's deelsion dated Sepiember 2k, 1973,
a-:firming the ordar of the (oullector of Customs. licnce,
this appsel.

ihe only issue to be resolved is whether or not the
impogition and/or collscitlon of checking charges Ly
respondent om the lubriestinpg oll) consighed to the peti-
Jdoner ip the smount of rk,j??le is legal.

The evllection of checking charges on lubricsting
odl (rom getiLioner was wade pursuant to Customs Mo worunaum
Lrder No. $5-69 dated u-tober j, 1969, which states:

"(6) At the Cash Divisioa, the billing
Clierk together with the Liuuiiatbr essigned
thersat from the Management Uverseer Lroup
ang the represantatives of the arrastre
contractors will compute the amount ol
Checking cnarges and prepsre Lhe arprastle
bills. ihe special permit shgll bs vall-
dated upon payment i sdvanes of the cor-
responding checking charges as computea, in
cash or ln eertifled check by the owner,
lmporter, consignee amd/opr wroker of the
cargo subject tu refund 1f it is later varie
fied tnatl no actual checking services has
been renuered., All payments la advance
shall be received Ly the Leller deslinated
for sueh purpose by the Chief, Cash Divisicn,
and Ulficial Heceipts suall be issued lor
sucn paymsnt to be credived to ths Portworks
Pund. A copy of the Official Receipl snd s
vopy of the Arrastre Bill shall ke forvaraed
by the €ash Divislon to the Internal Audit

v 88



LECILIGR =
Clh Casuw Ro. 256“

service after payment. HLICLHSUNTH KO

PAIMENT TO .HE ARHASTRE CUNTRACTOMS

GF CHRCKING CHARGES PUR CHECAING SERVILBS

AT TER BAY SHALL BE ALLOWED UR AUTHORLIZED .

(Eah. Ny PP 33-35’ CLA rQCO)

The coilection of checkisng charies as embodied in
the afvressild Custonms Memorandum Grder Ko. 55-69 is
authorized by seation vz of the Tariff and Custums

Lodey walech provides as {ollowss

"see. 3L2. Gther chargeg. - When any
article is seld or sny serv etl rendered
by the vuresu of vustoms in any watter
fur which a charge way e collected legally,
no fee therefor naving been fixed by law, i
such cuun armll n-l o nuuh amtmt w

w_&h&mﬂ.&uﬂu and mrwm w
Lhe cepartment heady oend the payment of
such charge may be made Uy effixing and
cancelling the documentary customs stamp."”

(Underlining supplied,)

It 1s apperent from Lhe above guoted provisions
of Lhe law that rcsponﬂun{ ¢sn fix Ly re uiastion op
oruer the smount of checking cher,es when the amount
is mot fixed by Lsw.e 7The contention of petiiionsr
Lo the ellfect that Lhere exists no statutory suthorily
a5 a basis for ithe colleetion and lumpositlon of checking
eharges on its lubriceting oldl 1s without merit. 4
Fetitlover further contends thal the smount paid
a8 checiting charges should be refunded Lo it in
ecoordance with paragreph 6 of Customs Administrative
urder No. $5-09%, for the reason that there was no

sctual checking eervice rendered by the Lureasu of

Customs, or its srrasire contractor, on Lhe carge of
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lubricating oil consigned to it. we find petitioner's
contention well tasen.

1% was estabiished during the hearing that before
the vessel Le8. "San Carlos" arrived st the rort of
Msnlis, uhe buresu of Custums was notilied by ithe ship
agent of such a:rivel. Petiticner then prepared an
epplication for shipside permit supported by a Froe
ferme Invelce and the same was given 30 Lhe Luzon
Lrokersge L{of necessary processing. Apparsntly, the
preparation of the ship-side permit is necessary befure
the arrival of the sald vessel because o the condition
provided in paragraph 6 of the Customs Hemoranduam Lrder
Bos 55«69 wherein the payment in advance of the cheeking
charges 18 requirsd before a shipside persmit s Lssaed,

After the vessel had arrived, turee car v ilnspeciurs
Bended by Mr. Conrsdo {endoss of the X.He. Sandepson wnd
Company bired by the herein petiifonsr busrded the
vesssl [or the purpose of ehecking the quantity of the
CArgo #na to deteraine il the lubricating cfil was
contanineted «ith fureign clements while on bosrd ihe
vesasl. Iunspectors ol l.ie. Del Fan Industries hjred by Far
East Holasoes &lso boarded Lhe wessel [or Lhe same
purpose bul with & view Lo protecl Lie vessels owher
shotuld & clale ove 1iied by a consignee. The sald surveyors
waiched Lhe opendng ol the tank hatehes oy the vessel's
crowy aiter which the surveyers msasursd ithe lubricating
vil before the same was pumped to the lighters and
bargen, snd agein it was weasured when already at the

88



Ul LU LUR -
Cli CABE Nu, z2D64h

lighters and barges. bLuring all the time that peti-
tioner's surveyors were performing the joo measuring
the sald lubricating oll, none of the personnel of the
Buresu of Cusioms present at the aforesaid vessel ever
participated.

The lubricating oil waa then transported to the
Fandecan Terminal owned by petitioner, and the same was
punped from the saild lighters and bar.es to the storage
tanks., A4t Lhe Fandacan “erminal, none ¢of the personns)
of the Jureau of Customs was present durin, the time
that the sald odl was pumped as well as when the sawe
was weasared at the sald storage tenks.

We are convinced that no actual checking esrvices
were rence ed by uhe Duresu «f Custums personnel from
the time the lubrica.ing oil losded ou ths vessl S.6.
"Suen Carlos®™ arrived at the rort of Manila up to the
time the sald lubriceting oil was pumped and messured
at the storage tanks of petitloner located at Pandacan.

it s worth pnoting, that the only thing that the
personnel of the Buregu of Customs present at the vessel
wele “Son Carlos” did was to lssue a "iwat Note" re-
quiring the sw'veyors to take unote of the gusntity
loaded on the barge end lighters before the lubriceting
oil was allowed to be transported to petitioner's terminal
at Pendacsn. In other words, respondent sdoptea
the findings of petitionsr's swrveyors. In the case of
Caliex pPhiidppines Inc., et al. vse. Delgado Brois ., Inc.
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el aley 96 Puils 300, it was held:
. Merely reiterating che raessons given
by the trisl court im aeciding adtuuly
ggalust Lue defendanis, We uced Only
polint out thet, although under peragraph
£) of the “Arrastre Comtract" in fever
of Velgsdo Orothers, Inc., there shall’
be coliecisd on all upnr! cargo falling
. under Customs Administirailve Urder lio.
) 137 (old series), 45 anspded Ly Cusioss
Adminisirative urder lioe. llj, and ctaer _
suvsejuent Customs mnnun Urders
ralative to mp-uu m:l.nrx. charges
in the smeugt of #U.fL, under paregraph
i7 the conirac.or is iuhtlld 10 make
charyes te the publiec "lfor receiving
, snd custody snd delivery e
merc u end the services rendered in
conjuction therewith," sald parsgreph
specifying the schedule of arrastre charges
on ismported eargo, li hter asliviries,
export car,9, Lransit carjo, hoeuvy cargc
snd shipside charges. In v of the finding
- of the court a quo that Lelgade irolnars,
+ Ine, "did not receive, or handle, or tm
- inte thelr custody, and lator dalxv-r
the plaintiffs the carpos of balk
patroleum products in guestion, and no
service was rendered by ihe delendants in
conuecLivn the ewitl, checking charges
are dus te sald contractor under paragrsph
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3 and 17 must of course be Laken in
conju:tion with each othur. '

In line «ith the decicloun of che caprewe Couwrt. in the case
ciled above, we £ind petiticner moi liade for tlhe
'nhnenu charges in quesiiow as wo checking services were
perforued by the Sureau of customs or bythe arrasire Cone
trector. Accordingly, the caecking charges pald by pnt:l.-

tioner are refundable.
;Hi‘ i‘u.\:.hbm, the declsion: .]rp..m

Ik VIEM oF )
e spondent n hereby ordersd

{rom is hersby rﬂvlrml
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to refund to the herein petitionér the amownt of #4,379.61
padd by it on ueceuber 17, 1973, as lh.ﬂilnu charges. |
Without pronouncement =s to ¢ ostse | |
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Quezon Clty, Narch 31, 1970.
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BUMAN K. UnALI
Freiding Judge
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