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This 18 an apresl from @ decision of the Comsis
sloner af Internal Revenue requiring petiticner to pey
the sum of $2,861.10 as fixed snd pereentage tax, sur-
Junuary 1, 1959 to December 31, 1959, R

On or before Decswber 9, 1958, the Aero Mayflower '
Transit Co., Ince (hereinafter referred to as Mayflower
- for brevity), a non-resident foreign corporaticnm,
organized snd existing under the laws of Indlara, '. 9.,
entered 1nto & contract with the government of the
United States vherein the former, as a commercial car-
rier, obligated itself to handle the moving to and from
the Unfted States military beses in the Philipsines,
househcld and persensl effeets belenging to members of
the Inited Jtates !niformed Services and United ftates
- Pepartment of Defense sponsored perscnnel entitled to
shipment of household and personal effects at U, 8,

-
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government expense, o system known as “Sea Van Tote.".
The Mayflower, having ne overseas crganization and not
being duly licensed to transaet business in the Fhilip-
pines, entered on December 11, 1958 into a contract with
the petitioner, u resident foreign corporation organized
and existing under the lawe of the state of Commecticut,
D, 8, A,, and duly licensed to transset business in

the ™iilippines. Under said contract, petitioner bound
{tself to undertake the transporting and handling of
household and personal effegts of the members of the
United States "niformed Services within the Philippines.
On December 18, 1958, petitioner in turn engaged the
services of the Allled Frokerage Corperation, a local
carrier, to do the physiesl operation (packing, hauling
and shipsent) of the services required in the “Ses Van
Tote" sbipments in the Philippines, petiticner werely
handling the docomentation, cocrdination, supsrvision
snd lisson aspects of the activity. For the "Sea Van
Tote" shipments, petitioner received from the Moyflower
the sum of $33,614.66 as compensation.

On August 18, 1959, petitioner formally reguested
informetion from respondent as to how it should report
fts eapnings frem the aforesuid “Sea Van Tote" activity
end, in o letter of Heptesber 19, 1959, petitioner
¢laimed exenption from taxes thereof citing parsgraph b
of Article XII of the U, 8.,»F, 1. Military Base Agrec~

ment., OSubseguently, respondent, ruling sgeinst ths
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. exenption, denanded payment by petitioner of fixed and
pereentage taxss from Jamuary to December 1999, under
sections 182(a) and 191 of the Natiomal Internal
Nevenue Code, in the total sum of #2,861.,10, inclusive
of 255 surcharge and P300,00 compromise penslty,
Thereafter, petitioner naid said sum, filed a claim for
refund and instituted the present Petition for Review.
Fetiticner insists (1) that 1t s exempt from the

Ue Be=P, 1o Mlitary Dase Agreement; (2) that 1t s an
agent of the Aero Vayflower Transit Co., Ing. and not
a contractor end 1s, therefore, not subject to the
contractor's tex asssessed against 1 by respondent;
(3) that at least the gross payments to the Alifed
Frokerage Corporation made by petitionsr should be
deducted from petitioner's gross receipts in the com-
putation of the contractor's tax; and (4) that 4t
should not be made to pay surcharge for late payment
nor compromise penalty.

Feragreph & of Article XII of the U, 8.-F. I.
¥litary Base Agreement provided ss followss
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taxes in question under paragraph b of Artiale XII of the



b

connection with the construetion, mein- )
and defense of the Dases.”

underscoring supplied) . i

Neodless to say, the tax exemption stipulated in
the aforeeited provision is subjeet to qualifying
conditions, one of which is, that the national of the :
United States or the corporation organized under the !
laws of the United States must have derived the income
*under a contract made in the United States with the
goverrment of the United States. " It ia fairly obviocus
from this lsngoege thet the tax exemption operstes only
when the party claiming same 15 s direct party to a
contract with the government of the United States.
fhose whoe have not directly contracted with the govern-
ment of the United States but have entered the picture
enly beeause of contracts with the direct parties do
not seem to be embraced by the exemption. To extend the
exemption to petitioner that has not entered into a
contract directly with the Government of the United
States would seem to be stretehing the exemption beyond
the clear import of the treaty stipulation in violetion
of the well-settled rule that exsmotions from taxations
1s highly disfavored in law end a claim for such exemp-
tion must be justified under the clearest grant (Asia-
tic Petroleum Co. v. Llanes, 49 Phil, 466y licuse v.
Posadas, 53 Phil. 3138; Collectar v. Jockey Cluby, Ine.
98 Fhil. 670, 676).
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Te the mind of the Court, petitioner is not a mere
sgent but a contractor within the sccepted meaning of
this term under Section 191 of the Tax Code, In the
sontraet between Mayflower and petitioner, it is ‘
stipulated that the latter, with respest to outbound &
shipment, is to arrange and be responsibls to the 1
former, for necessary preliminary packing at owner's
residence, transportation of household goods to Americs:
Express or American Express arranged fsellity, appro-
priate packing of household goods in governmentesowned
container, and moving them to whari or dockside for
ocean shipment by military sea transport serviee or
other designated shipping fecilities. With respect to 5
impound shipments, American Express is responsible for '
recaipt of all such shipments at wharf or dockside,
moving same to local fagility for unpacking, and delivery
of shipments by commercial van to owners residence,

/!hl exercise of diseretion on all the details of paciing,
shipsent, receipt gnd delivery of goods are obviously
plagced in the hands of petitioner under the aforessld
contraet. And, in keeping with sald exercise of dig-
eretion, petitioner assumed all liability to Mayflower
for any and all loss or damage to inbound shipments to
ultimate destination in the 'hiliprines end for outbound
shipments from the original port of packing te port
facility in the United Btates. 1In fine, petitioner's
suthority was te do work sccording to his own method
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WHYREFORE, respondent Commi= - of
Fevenue = -~ ordered to - -~ - - tioner
Ameriic= Express Co.  Ine. the ==  P300.00, wi iow:
pronouncement o

80 ORDEED.
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: RAMON L. AVASCEMA
S Judge
WE CONCUR:
RUMAG M, UMALIL
”m Judge
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