REPUBLIC OF THE PHILIPPINES
COURT OF TAX APPEAI;S

QUEZON CITY

CHICAGC BRIDGE & IRULMN CUMPANY,
Fetiticner,

- Versus - C.T.A. CASE NU, 24B1

THE CUMMILSZSIONER CF INTERNAL

REVEHUE,
) Respondent., f/3v//?'?
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Under Section 24(b) (1) of the National Internal
Revenue Code, & non-resident foreign corpceration nct
engaged in trade cr business in the_Philiyyines‘is
uxable: on its gross inceme withcut any deducticns,
On the basis that petitioner Chicagc mtidg; & Xron
Company is a ncn-resident fereign corporaticn not,
engaged in trade or business in the Fhilippines which
is taxah;e ocn gross income and, therefore, it 1s not
entitled to claim any deduction for 1ncoﬁe‘tax purooses,
responuent Commissioner of Internal Revenue asaéssed
against petiticner deficiency income tax for the
years 1965, 1966, 1967 and 1568 in the respective
amount of #e5,602.42, r1168,€615,.96, P125,076,24 and
#387,577.44, or a total of P726,872,06.

Petitioner is a foréeign corpocration duly orga-

nized and existing under the laws of the State of
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Illincia, U. .A., with principal place of business
at 1305 West 105th t., Chicago, Illinois, U. ..

On December 23, 1953 it was licensed by the Secu-
rities and Exchange Commiszsion to engage in business
in the rhilippines, unier License No, 263, which
license was cancelled on Leptember 5, 1%63, after
petitioner withdrew from its busiﬁasg. Eubsequéntly.
it re-applied, and was issued on March 15, 1965,
License No., 428 ;uthcrizinq it to engage in trade

or btusiness in the ihiligpines, particularly in |

the “selling of personal property of all kinds, ine
cluding but not limited to tamks, containers, E£c.;
to carry on the general constructicn business and

toc own and lease construction equipment of all kinds,
including b';.lt not limited to equipment u:!md to. conge
truct, assemble or repair the above-mention=d struc-
tures,” (Exhs, "A™, "A=1", P« 91,'513 Récards;)

For iricome derived by it in the Philippines
during the years 1965, 1966, 1967 and 1968, which con-
sis£ed-ﬂf rentals and interest, petitioner filed
its 1ﬁc me tax rpturnslclaiming deductions as a fo-
reign corporaticn engaged ih trade or hbusiness with-
in the Fhilippines, pursuant to the provisions of
Section 24 (b) (2) of the Hational Intsrnal Revenue
Code, (Exha, "O", "¢", "U" and "R", pp. 41 and 46,

$7, BIR Records,) And for dividends reccived from
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a domestic corporufion in 1968, petitioner in the

manner of a foreign corporation engaged in trade

or business within the Philippines, reported only
25% of such dividends for purposes cf income tax-~
ation, in accordance with the then Section 24 (a)

of the National Internal Revenue Ccde. (Exh. "0O",

pe. 57, BIR Reccrds,)

Sometime in the year 1970, respondent caused

the investication of the income tax returns and

books of acccunts of petitioner for the years 1965

to 1968, inclusive, As a result of such investi-

~

gation, he issued an assessment letter, dated Aue
gust 17, 1970, which was receivcd by the law firm
of Lichauco, Picazo & Agcaoill, io which it was
addressed, on September 9, 1970, demanding the pay-
ment of the total amount of P726,872,06 as defi-
ciency 1ncoﬁo tax, inclusive of interest, for the
entire four-year period, computed as follows: (Par.

2, Petition for Review, admitted under par. 11 of

the Answer,)
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1965

Het income per CretuUrB « ¢« « o » » = » o

Add: Unallowable deducticus:
l, Rentals of machinery
P'r'Cbl lhilﬁ. e e P263’73SQ44
Fer COl Illinois . _263,815,38
4. Interests
‘PQI CEI *hils. T ‘2.591.15
Per CBI Illincis , 37,615,4C
3, 5elling general adm, expenses,
miac. i
4 Depreciaticn o o ¢ o o « o
Ret income per investigaticon . « ¢ o »
Tax due therecn ® 0w o & ® s o =
Lesst Am-unt already puid per 1Futer

dated ll-12-6% of Sycip, Gorres,
v.lﬂyﬂ & L0y o o o a5 ¢ o o:-0 »
Balance P o . o o o
hdd‘ l/EN G 4 1nto fr. 4-lh"ﬁﬁ tU
‘-lﬁ-ﬁg .8 & 9w ® 8 W B B 9 9@

TOTAL AMUGUNT DUE & CULLECTIBLE e o o o

1366

Net income per return . o . 3 & e % e
Add: Unallowable d:ductiana:
l. 8Selling general adm, exp, .
2. Depreciation , . « « s » +» o
3., Difference in exchange rate
Per CEl1 Fhile. .. F581,876.21
Per CEI 1llincis,. 2] 0,34
‘Net income per investication

L L ] L ] [ ]
Tax due th.rﬂﬂn . % » @ B @ B @ @ @
Less: Amount alrendy aﬁnessnd € 5 5%
B a 1 '- n c ! L L ] L ] L [ ] L ] L ] L ]
Adds 1/2% mo, int, Er. -15-&7 to

4-1ﬁ~?ﬂ P8 A 2 & 8 & & 3 9 & 8 ®

TOTAL AMUUNT DUE & COLLECTIHLE 4 ¢« « o

e
~3
Jo

P‘ 49. 8‘7.52

45,06

5,065,775
lﬁ?,B?D.l4

83, 78E

06,616,5
r 91,985, cﬂ
..ﬁgiﬂééaﬂﬂ
» 81,019,00

14,5683,42
602,42

#210,465,37

200,016,168
107,653.79
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1267

‘Net income per return , . . @ @TE N e 268, 065,32
Add: Unallowable ooductionnt '
l. Gelling general adm. exp. 248,51".12
2. Depreciation . . o ¢ ¢ o o o . 87,431.592
3. Difference in exchange rate
FPer return (CBI
rhil.,) . . #607,120.80
Fer return (CBI

Illincis) . (ggg‘ggz&gg) ' ;.Llé.é%
Net income per investigaticn P607,120,8

o L e L]
I‘ﬂ.x due th.reon [ [ ] L ] L ] L ] L ] . L ] [ ] L J [ ] Plez.lasleo
Less: Amcunt already assesaed . % W
Ealance & o A A #109,716,00

rdds  1/2% mo. 1nt. fr. 4—16-68 to
8“17 70 ] ® ® * o ] . ® L] L] ] ® ;5‘269'21

TOTAL AMUUNT DUE & CCLLECTIELE " e & ® glgé.g"ﬁ.gg

19568
Net incuua per return . . " + P 1"250,436,%1
Adds Unallcwable doductions h uddt l .
incomeasi
l. Selling general adm, expense 299,036.53
2. Depreciation ., . . ¢« « « o & 11,290,.33
3. Divicend received 2 8% B & 78
‘Net income per investigation . . « . .
Tax due th!reon & @ ® & & » 8 & @& o
Less: Amcunt already pald ., ¢« ¢« o « &
B a 1 anecece ® ® ® ® & o ©® o o 5 ® @
Add: 1/2% mo, int, fr, 4«16-69 to
‘ 5-17‘70 . . ® ° ® . ® . ® ° . ®

TOUTAL AMUUNI DU£ & COLLECTIBLE 4, « » &

The scle basis of the deficlency assessment is
the contenticn of respondent that petitioner is a non-

resident foreign corpcration not engaged in trade or
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business in the Philipp;nes. and, therefore, not en-
ﬁitléd to claim any\doduction from its uro=z=s income

" derived from Fhilippine sources nor to exclﬁde from

ifs gross income 75% of the dividends received by it
from a domestic corporation. (Par..3, Petiticn for

Review, admitted in the Answer).

In a letter dated September 17, 1970 and filed
with the office of res;cndent on the same date, peti-
tioner, through 1its suditors, contested and disputed
the said assessment., (Par. 4, Fetition for Reviecw, .
admitted in éhe Answer)., However, in a letter dated
November 19, 1972 and received by petitioner'éAaudi-
tors on January 26, 1973; reapéndent denjied petitioner's
protest and reiterated his demand for the payment of
the alleged deficiency income tax in the total amcunt
of #"726,872.06, Hence, the instant appeal,

The issues tc be resclved in this case, as stated
by the parties, are:

~(1) Wwhether, for income tax purposes, petitioner
. is a non-resident foreign corporation not engaged in
Q}ade or business in the Fhilippines, or a resicent
foreign corporation engaged in trade or business in
the Fhilippiges; and |

{2) Assuming that petiticner is a hcn-rpsident
foreign corporation not-engaged in trade or business

in the Fhilippines, whether or not the deficiency

181



DECISIGH =
CTA CASE NO, 2481 ‘

income tax liabilities for the years in question wvere
correctly determined and ccmputed by responcent.,

During the years material to this case, a fo-
rniqh corporation not doing business in the Philippines
was taxable on income frum‘all sources within the
Fhilippines, as interest, dividends, rents, salaries,
wages, premiurs, annuities, compensations,- remune=-
rations, emoluments, or other £1xed.ar determinable
annual or periodical or casual gains, profits and
income and capital ﬁains. Thé tax was 307 of such
gross income, (Sec, 24(b)(l), Naticnal Internal Re-
venﬁe Code.) On'the-bth;r hand, a foreiun corpora-
ti?n doinc business in the Philippines was, and stili
is, taxable on income sclely from scurces within the
Philipﬁinﬁs. and it 1is permitted to claim dcﬁuctiuns
from gross income to the extent connected with income
earned in the Philippines, The tax was 22%-30% of
such pet income, (Sacs, 24(b)(2) and 37, 1u:) And
dividends received by a domestic or resident foreign
corporaticn from an:t her domestic corperation subject
to income tax were taxable only to the extent of 25%
of such dividends. (sec, 24(a), 14,) The apjplicable
prihciplol of law are clear and in the ehd the decisicn
in this case must rest upon its own peculiar facts
and circumstances, |

In maintaininq that petitioner is not engayed
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in trade or business in the Fhilippines, respondent
relied on the findings of his examiner that (1) pe-
titioner has nocffice or pl;co of business in the
Fhilippines; (2) petitioner has no books of accounts
in the Philippines; (3) petitioner does business
only with its subsidiary, Chicago Bridge (Philippines),
Inc., stricily ocn a lessor-lessee basis from which
it derives only rental and interest income; and (4)
petitioner’s claim that it also undertook cons-
.truction jobs in the Fhilippines has no ha§1: in
truth and in fact, |

It is revealing to ccnsider at the outset that
in all the income tax returns filed by petitioner
for the years inVclVed in this case - 1965, 1966,
1087 saik A9SD = Whe aliiess yiven by it as fts prine
éipal place of business fcr purposes of Philippine
income tax is 901 wWest 22nd Street, Cak Brook, Illinois
60523..Uuitod 5tates of America, without any data as
to tﬁﬁ corresponding number, place of issue and date
of 1i:-sue of the residence certificatcs’cf pﬁtttionar
and the officers filing the returns, althcugh proper
spaces for such 1n£nrm;£ion have been clearly provided
thetcin; As a matter of fact, the notary putlic who
subscribed or added his jurat to the income tax
returns is a notary public in and for Cook County,

Illinois, residinglin that County. The financial
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statements and auditor's reports of petitioner as
of December 31, 1967, which are the only ones
attached to the records, were certified by Arthur.
Andersen & Co., Chicago, Illihofs. And even the 1et£er
forwarding p;£itionor's income tax return for such
year to respondpnt Commissioner of Internal Revenue,
together with the payment of the tax due thereon,
came direct £iom Chicago Bridge & ;ton Company, 901
West 22nd Street, Oak Brook, Illinois 60521. (pp.
1«66, BIR Records; Exhs. "0%, ‘b”. "U", "R", pPPs 41,
46, 57, BIR Records.) :

Since petiticner as a foreign corporaﬁion ha-
ving income from sources within the bhilippines-must
make a return of income derived from Philippine.
sources, did pot petitioner during the years ifnvolved
in this case have an office or place of business in
this country which must make and file the returns?
Oor 19 petitioner a foreign corporation not engaged
in trade or business in this country and having.no
office, branch: br aéency in the Philippines that it,
by itself, had to make the returns with respect to
income from sources within the Fhilippines:

Against this backdrop, the Court cannot overlook
Section 2 of the Residence Tax Law, Commonwealth Act
No. 465, which provides that all cor;o;ations. no

matter how created or organizéd, whether domestlc
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or resident foreign, engaged in of doing business
in the Philippines are sukject to residience taxes,
A resident foreign corporation means a foreign
corporation engagrd in trade or business within the
Fhilippines or having an office or place cf business
therein.‘ (sec, 84(g), Naticnal Internal Revenue
Code; BIR nuiing No, 561, November 5, 1959.) And,
when a perscn lisble to residence tareé ackncwledges
any document before a notary public (incowe tax‘re-
turns filed during the years ;nvclvad in this case
had to be acknewledged or subscribed before a notary
public), the presentaticn vf residence certificate
is reqguired. (Lec. 6, Commonwealth Act Ko. 465,) 1f
all corporaticns, whether domestic or resident fce
reign, engaged in or doing business in the Thilippines
are subject to residence taxes, it seems that peti-
tioner never considered {itself a fcréign.corucration
engage=d in trade or businass wiﬁhin the Philippines
because it never bothered itself to comply with the
provisions of the Residence Tax Law., »

Non-compliance with the provisions of the Resie
dence Tax Law nctwithﬁtanding,'was petiticner ac-.
tually engaged in trade or business in the Fhilippines
during the years invelved in this case:

No general rule or governing principles can be
laia ﬁcwn as to what constitutes "deing " or "enga-

ging” or “transacting®” business, Each case must be
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judged in the light of its own peculiar envircnmental
citcwnst,:—;n,ces.‘ The true tf&ﬂu.s, however, s.eem to be .
whether the foreign corporation is continuing the

body or substance cof the business or enterprise fcr‘
which it wes organized or whether it has substantially
retired from it und.turntd over tc aenother, (Traction
Co, vs, Coll, of Int. Revenue, 223 P, 984)., The term
implies a ccntinqity cf commercial dealings and ar-
rangements, and ccntemplates, to that extent, the
porfarmance of acts or wozka cr'ahe exercise of some
of the iuncticong mormally incident to, of‘in prug-
ressive prosecution of, the purpose and .cbject of

its organization, (chtﬁnlatum Coc, vs, Mangaliman,

40 Off, Gaz. 1235.) In other words, it appears ne-
cessary, at least in ourljurlsaiction. tc constitute
“transﬁcting business”, that ihe fecreion corxporation
has (1) continuity of its perscnality, and (2) con-
tinuity of cbmmufcial dealincs and arrangements, 1in
the Philippines, (See Conmentaries and Jurisprudence
on the Fhilippine Cunm@mcial Lhus, Martin, T.:.; 1971
Revised Edition, p. 221).

- Thé records shcw that pﬂtitiuﬁer,,durinq the
years in guestion, merely entered into lease cuntracts
with its subsidiary in the Fhiliprines, Chicago

Bridge (Fhilippines), lnc., for the lease of conse

truction ecuipment, These contracts concerning the
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lease of construction équipment‘of all kinds, hoﬁever,
as correctly noted by respondent, were all entered
into and consummated in the United States. In'fact,
the delivery and transfer of possession of the leased
equipment were all done in the United States. Indeed,
the evidence presented supports the observation made
in the report of Bureau of Internal Revenue Senior
Examiner Gaudencio L; Villanueva, contained in the

2nd Indorsement to the Commissioner of Internal Revenue
dated September 25, 1972, to the effect that:. (Exh.
4w, pp. 184-196 at p. 190, BIR Records.)

“"In the case at bar, the only: partici-
pation of CBIC (petitioner herein) in the
properties is the act of leasing them. All
cost of packing and delivery tc the piler:- in
the U.S., ocean freight, insurance, import
and export fees and duties, wharfage and
landing charges and similar costs both cut-
bound and inbound shipments are for the .
account of the Lessee, The Lessee defrays
for all the operating costs, maintenance
and operators of the equipments. The equip-
ments shall be returned to the Lessor in the
same condition as received by the Lessee

- except ordinary wear and tear., In the case
of damage or breakage the Lessee is bound
either to repair the equipment at its expense
or pay the Lessor for its cost of returning
the eguipment to its previocus condition, The
Lessee is also bound to indemnify the Lessor
against all damages, losses, expenses and
fees on account of death, injury, damages or
losses to persons, including but not limited
to the employees of the Lessee, or property
coccasioned directly or indirectly by the .
condition of any of the leased equipment or
by the operation, handling or transportation
of any of the leased equipment by the Lessee

. or sublessee or any agent or employee of
either during the rental periocd. In short,
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all the attributes to ownership is dump into
the Lessee except the title thereto.,” (See

Exhibits “C*, "D, "E", "F¥, g%, *m", *1*,

g%, ¥K®, LR, "N*, "H" for pet,)

" Thus, it appears thatl the nature and extent cof
the business undertaken by pptitioﬁir‘during the
periocd in quegtion:uas limited te the mere act of
leaaing its various types cf construction equipuent
to its subsidiary in the Fhilippines, whicﬁ were
used by the latter 15‘1ts cwn construction.projwctl
in the Fhilippines, and deriving rentals therefrom,
Such activity amounts to noc mofe thaﬁ that of re-
ceiving -1n the United States the ordinary fruits
that arise Iroé its ownership of the leased equip-
‘ment., Leasing of different kinds‘of ccnstruction
equipmnn;.in.thq United _tates to a lessee in the
“hilippines, cannot by any stretch of the 1maq1nat16n
be considered on the part ol Lthe lessor és engag ing
or deing business in the Fhilippines, when the cons-
truction work is the business of the le=see in the
Fhildppines, Petitioner as a foreign ccrpcr;tioﬁ is
not, thareforé: continuing in the Philippinés the
body or substance of the btusiness or enterprise for
which it was aruanizeﬁ in the United States, “nd if
there is any ¢ ntinuity of commercial dealings and

arrangements in the Fhilippines so as to constitute

doing or engaging trade or business in the ihilippines,
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it is on the part of its sulsidiary, Chicago Bridge
(rhilippines) Inc,, and certainly pot on the part
of pctiiicéér.

We likewise fini the contention of petiticner
to the eﬁfect that it haé a place'of business or
ofifice in the "hilicypines, at Vito Cruz, Manila,
without basis, Aside from what has already been
stated e&rlitt, the evidence jpresentcd discloses
éhat the said addreaé is the businesé residence of
Chicage Bridge (Fhilipyines) Inc., and not that
oﬁ.hcroin petitiongr. What actually appears on re- .
cord is that petitioner has constituted and appointed
.Lhe law firm of Lichauco, rFicazo and Agcacili as ‘
its attorncy-in—taét to act as resident agent for
the purpose of accepting service of summons and pro-
cesseés in all legal prnceéﬁings againsgt petiticner
and all nctices affectinc the same, (Exh. "4%,

EFe 1§4~l§5, B18 Reccrds,) To our mind, the ﬂppﬂint;
ment of an attorney-in-fact to act as resident agent
in the Philippines for the purpose of accepting ser-
vice of summons and legal’proceasea is entirely in-
consistent wi;h the existence of a resident foreign
corporation engaged in trade .or business within the
Fhilippines or having an cfiice or place cf business
therein, They are obvicusly opposite sides of the

gdme coin for it seems clear that, in the ordinary
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course of business, a "oreign corporation engaged

in trade or business within the Philippines or
‘having an office or place of business therein dces
not have to constitute and appoint an attorney-ine
fact to act as its resident agent in the Philippines.

Contrary to the claim of petitioner that it had

undertaken certain ccnstruction jobes in the Philip-
pines, the testimony of its witness John James

Romane discloses that it was the Chicago Bridge
(Bhilippines) Inc. which carri=d out the construction
works, to wit: ‘

"_.e+ You said that your authority of super-
vision includes the Philippine Operation
of Chicago Bridge & Iron Company.

“"A. That is right, °

"2, Now, as such, have you familiarized your-
self with the past and present operations
of Chicago Bridge & Iron Company in the
Philippines?

' T Yes, I have. X

"Je Now, what did you do to familiarize your=-

- self with Chicagou Bridge's past and present
operations’

"A., Prior to coming out of Singipore, 1 was
required to review all the records and
books of all the companies which are doing
business in these parts c¢f the wcrld. i
That is part of my program with the come
pany, This was a period of about five
months - some of the training programs of
the company.

"L, Now, specifically, did you take note of

the past and current activities of the
Chicago Bridge & Iron Company, Phillppine
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branch cperaticns?

Yes, I had to take a number of notes to
familiarize myself witdl the operaticns cf
the company, and in this respect I take
many notes on the present activities snd
past activities of this company,

Can you mention befcre this Honorable
Court some of the cuntracts that were en-
tored into and .

I have a list of the contracts that the
company had worked from 1947 through 1972,
In the year 1972, Chicago Bridge & Iron

* Company Philippine branch got some works

from Manila Electric Company: in 1971 scme
work for Manila Electric Company again,

In 1962, they performed some work for
Pacific Frocony 1961, performed work for
‘Standard-Vacuum 01l Company., In 1960,
they performed four contracts for Standard
Vacuum Oil Comiany. In 1958, they rer-
formed work for California Texas 041l
Company, Ltd,p 1955, performed work for
California Texas 01l Company, Ltd. again,
In 1954, they performed work for Cali-
fornia Texas 04l Company, and in 1947
they performed two contracts ficr Standard
Vacuum Cil Comyoany,

XXX x'xx AXX
(Testimony of John James Romane;

Hearing, November 13, 1975, pr. 4-6,
t.8,0, : '

The afcresaid testimony was corroborated by

petitioner’s other witness, James Cekal, as fcllows:

."Judge Alvarez,

“A.

You stated that the local subsidiary
filed its own income ta¥ return, will
you please infcrm the Court why you
consider that the mother company in

the United Ltates 1is engaged in business
in the Fhilippines!

We consider that we are engaged in the
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Philippines because we have performed
construction contracts in the Fhilippines
for many years, since our registration
in 1953 with the Securities and Exchange
Commission, We are still in a position
to perform construction contractg here;
Additionally, we feel that the renting

of equipment is part of our world-wide
normal activity; and that, it constitutes
dein. business,.

*Judge Alvarez.
I8 it not a fact that this construction
business of the mother company is pere
- formed by the subsidiary in the Thilippines:
"A., It is a fact that most of the construction
business 1s performed by the subsidiary
here. But Chicage Bridge & Iron Company -
if, for example, a customer receiving
export-import bank financing from the
United States, that requires that mcst of
the cost incurred is in U.:5, dollars. That
customer, perhaps, Manila Electric or
some other company, would come to Chicago
Eridgesy and we have to perform the work"
xXX XXX XXX

(Testimony of James Cekal, Hearing,
Sﬂptmbﬂr 25‘ 1975. t'aonoo pp. 51-58)

A8 correctly poihted out by respondent, from
the above testimonies of petitioner's cwn witnesses,
it is cbvious that the construction projects claimed
to have been undertaken by petitioner in the Fhilip-
Pines wege éctually done by 4{its suhsi&iary. Chicago
Bridge (Philippines), Inc., and not by herein peti-
tioner, Moreover, while petitioner was able tc pre-
sent cories of the equipment rental agrecnénts dating
way back from 1965 to 1968 entered intoc by it with

its subsidiary, not a single contract evidencing the
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alleged censtruction pfojﬁctp was ever presented by

" herein petitioner, which only indicates that no such
construction jobs were actually undertaken by the
lcttc§ in the Fhilippines, As is often said, "nothing
is clder or comoner in the administrition of law in
all countries than the submission to the sense cf the
tribunal itself, whether judge or jury, cf objects
which furnish evidence." (Gentry vs, McMinias, 3 Dana,
ky. 382, 386,)

Then, if petitioner was actually enﬁaged in the
construction bﬁsiness in the Philippines, with its
*"many peaks and valleys®, why is.it that petitioner
never indicated in all the income tax returns filed
by it for the years involved 11"1‘1.:1115 case (Exhs,

_”u“. "R, "o*. A "H‘. pp. 41-56, BIR ruchds) that

it is engaged in such business and reflected the

gains or pfofits derived from or lcsscs susta{ned by
it in any of the taxable years covered by the returns?
If*th; er enses incnrred in conneétion_with the
business were always in excess of the receipts there-

. from, were the entire receipts completely ignored .
in fendering the returns cof income that the cons-
truction business of petitioner should not anyﬁorc
be shown in the returns? wWhatever the dialectics em-
ployed, the p@sition of petitioner that it is engaged

in the construction business in the Philippines is
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entirely incompatible with the facts, data and infor-
maticn stated by it in its returnsy and since under
Section 46(a) of the National Internal Revenue Code
' evary corporation, subject to incowme tax, must render
in duplicate, a true and accurate return of its ,
annual net income in the manner and form prescribed,
and containing such facts, 5ata and information as
,are appropriate and necessary to determine the correct-
ness of its net income and toc carry cut the provisions
~of the Income Tax Law, the income tax returns flied by
petitioner foreclosed 511 indications that it is en-
gaged in the cnnntrhction pusiness }n the Lhifippinés.
The game fallacy is ap arent in the failure of peti-
tionef, as already.discgssed above, to pay the. annual
basic and additicnal rezidence taxes required of every
corpnratinn; whether dnmesiic or residdnt'féreign. ene
gaged in or deing business in the Fhilippines, (Exh,
“l",‘pp. 131-133, BI1R agcérds.) -
Petitioner's contention that it maintained bocks
cf accounts in the Philippines may be dealt with
rather summarily., While its witness testified that
petitiunar§paintained bcoks of accounts in the FPhi-
lippines, although tht'aame could no longer be pre-
sented because ¢f the lapse of the statu?:ry‘perlod
to keep books of acccunts, responient's examiner

Pablo Usoric stated during the hearing <f this case
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tha£ when he went to the offices of Chicago Bridge
(Philippines), Inc;, at 722 vito Cruz, Manila, which
allegedly are also the offices of petitioner (par. 1,
Petition for Review), and asked for the bocks of ac=~
counts and other pcrginent papers relating to the
business of pctitidner in the Philippines, he was
given only workshceés pertaining to certain expeises

_credited to petitioner and was told, at that time,

that petitioner did not have books of accoﬁntg and
personnel in the Philippines. That was sometime in

the yeét 1970 (par. 2, Petition for Review) and the
statutory period of 5 years for the preservation of
books and records had not yet é;;iged, the years in-
volved in this caée being 1965 to 1968, 1hclusive.

If petitioner had no books of accounts in 1970, it ;
necessarily follows that no books of accounts could
be presented in 1975 or 1977 when this case was heard
by the Court. Thus =

Re=Direct Examination by Atty. Severiano
A. De Leon, Jr. '

"¢« In the course of your investigation,
Mr, Osorio,did you not ask for the
books of accounts and other pertinent -
papers relating to the business of
the petitioner in this case from its
agent or representatives in the
Philippines?

“A. I did but they only gave to me the

working sheet and they told me that
they don't have any bocks of accounts,
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that the Chicago Bridge and Ircn Com-
pany, Illincis, dces nct have personnol
in the bhilippinos.

".,. Do you mean to tell us you did try to
dig deeper in the course of your in-
vestigation as to the actual business
in the Fhilippines of the petitioner in
this case!?

“"A., 1 4id, but these are the only cnes pre-
sented to me, and from the wocrking sheets
I could not trace all the machineries
being shipped throuqh thg Chicagoe Bridge
Fhil.

"“o In other words, no evidence were ever
presented tc ycu by the representatives
of the petiticner in this case regarding
those documents mentioned by counsel for
the petitioner that the petiticner is
engaged in scme cther construction busi-
ness in the Fhilippines prior tc the
years involved in your investiyation?

*A. They did nct present any,”

(Testimony of Mr, Pable Usorio, Hearing,
February 21, 1977; t.s.h., Dib. Bl=82)

Read in the light cof what has already been dia-
cussed earlier that the address 6f'the blace of tusl=-
ness of petitioner for pur cses cof Fhilippine incine
taxaticn is 901 West 22n& Street, Cak Brook.'lllin;is
60521, United States of America (and from all indi-
cations the place where its Fhilippine 1ﬁcome tax
returns were yrepareﬂ.'includinq the financial state-
ments énd the auditor's report attached to the EIR
records), as well as ;he necessity of appeinting a
resident agent in the Philippines with power to accept
service of summons and legal processgses, it seems
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abundantly clear that petitioner has nc books of
sccﬁunts in the Fhilippines, much less has office
or plaée of business therein, the self-serving con-
téafy testimony of its internaticnal accounting ma-
nager noﬁwithstanding.

The net resu;t'in that petitiéner Chicago Bridge
& Iron Company, during the period in quéstion. was
a foreign coiporation not engaged in trade or busi-
ness within the Philippines and not having any
office or place of businees therein, Accordingly,
pursuant t6 the vrovisions of Section 24(b) (1) of
the Naticnal Internal Revenue Code, @88 a non~-resi=-
dent fcreign corporation not engaged in trade or
business in the Fhilippines, it is taxable on 1its
gross income Jduring the years covered Ly the assess~
ment under cﬁnaiéeratian. |

In the cumpuﬁati-n ot ita deficiency income tax
lisbilities as non-resident foreign corporaticn not
angaéud in trade or !usiness in the':hilippines du-
ring the pericd covered by the assessment, petitioner
submits, hnwévar, that respondent committed the
foellowing errors: |

“For the year 1965, respondent disallowed

selling, general and adwministraucive expenses

allegedly in the amount of Pl67,870, The in-

come tax return (Exh, "R“), however, shouws that

only 152,123,446 was claimed as selling, yeneral
and administrative expenses, The deiiciency
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tax is, therefore, cverstated to the extent
of the tax on the excess over the amcunt
actually claimed., It is a basic rule that
the respon ent cannot disallcw more than
the amount actually claimed as deduction,

For 1966, the same is true for selling,
general and advinlistrative expenses, The
amount of F200,018,18 was disallowed, while
only #17%,115.,13 was claimed in the return
(Exh, "1"), Moreover, in the case of the
alleyed difference in exchange rate, it is
indicated that the difference between
»581,876,.21 (per CEI Phil,) and P51&, 34C.34
(per CBI Illinois) is »308,407.8B4, This is
obvicusly errvnecus because nc matter how
we compute {it, the difference is conly
63,535.867. The alleged deficiesncy tax is,
therefcre, yrcssly overstated on account of
these errors,

Yor 1%68, the disallowed selling, ue-
neral and administrative expenses are acain
overstated in that while only ¥293,112.88
was claimed in the return (Exh, "o"),
299,036,533 was disallowed, Moreover, the
tax liability for 1968 was computed by res-
pondent at the flat rate of '35 ., when it
should be at 30%, pursuant to the decision
in the case c¢f Manila Times PFublishing Co,
vs, Commissicner, The alleged deficiency
tax for 1966 i{s, therefore, overstated on
account of these errors. .

As ccocrrectly pointed out'by respondent fp. 13
of his memorandum), no error was committed in the
cémputation oi the 1965 income tax deficiency lia-
bility of petitioner for the sum of P167,870,14 was
actually the amount claimed by it as selling, ge-
neral and adminiscrative expenses in'ité return,
and nct the amount of 52,123.46, which is nowhere

to be found thereon, (Exh., "R".,) There !is, theres

fore, no overstaterent in the cdeficiency income tax
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- assessed against petitioner for 1965. Consequently,
the amount of P9S5,602.42, as deficilency income tax
due from petitiocner to; 1965, was correctly computed,

" The same is true with respect to the 1966 defi-
ciency income tax liability. The disallowances for
selling, general and administrative expenaéu were
not ovekstated as pntiticncr claimed only the amount
of P179,115.13 and not #200,018,18, (Exh, "L") Tﬁ-
1966 incoue tax_'rctum of pétitianer clearly ahoia 1
that the amount c¢laimed therein for selling, general
and administrative expenses is nctunllyAFZOO.Ola.le
and not r179,115.13, And the error relative to the
difference in exchange rate between 9518.876.21
(PS81,876.21) per Chicage Bridge (Philippines) Inc.
and PS18, 340,34 per Chiéaqo Bridge & Ircon Company,
1111n04s. as explained by respondent, was attri-
butable to clerical error. The sum of $118,615.96 as
deficiancy‘inccme tax of petiticner for 1966 was,
 therefore, correctly computed,

There i no guestion as to the 19¢7 deficiency
income tax assessment. of P125.076:24.

In cﬁmputing the 1968 deficiency assessn&nt.
respondent disallowed the deducticn for depreciation
allowance in the sum of 11,290,33 only, when the
correct amount should have been P11;.550.53. (See

Exhibit "0") Having noticed the error, respcndent
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subsequently reccmputec the deficiency inccme tax
assessment of pﬁtitioner for 1968, and pursuant

to the decision of this Court in CT. Case No,

2263, Manila Times runlisiing Cc, Inc. vs., Commis-
sioner of Inte:nal Revenue, December 17, 1973 (Cer-
tiorari denied in L-36154 and L-38476, May 10, 1974),
reduced the tax rate from 35% to 30« Note, hcwever,
that the %% monthly interest im;CbEdAby rcspundrnt_
in the recomputaticn was increasad fcrom one year

and four months to the maxiyvum cif three years, that
is up to April 16, 19¥72. In line with the provie
sions of 51{(d) oif cthe Tax Code, interest on deficien-
cy shall be collected from the date pre;cribed fcr
the paywent cf the tax to the date the deficiency
is assessed, Ilnasmuch as the assessment was made

on August 17, 19%70, the 4% monthly interest on defi-

ciency should be computed only up to that date, as

follows:
1.2 68

Net income per investication P1,410,763,77
30% tax due thereon P 423,229,00
Less: Amount already paid 67,131,00
Balance P 356,098,000
Add 4% mo. int. from 4-16-69

to £€-17-70 28,467,84
Total amount due and collectible P__ 384,585,.84

The additicnal income tax payable by petiticner for

the year 1968 1s, therefore, "384,565.84,
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In resumé, the deficiency income tax due from

petitioner are as follows:

1965 P 95,602.42

1966 118,615.96

1967 125,076.24

1968 384,585,84
Total = = = P723,880,46 -

Accordingly, having reached the conclusion that
‘potitioner Chicaqo'sridgo & Iron Company is a none-
resideﬁt foreign corporation not engaged in trade or
business within the Philippines and, thercforn,~taxf
able on }ts gross income, the decision of respondent
Commissioner of Internal Revenue appealed from re-
quiring 1t to pay the amounts of $95,602.42, P118,615.
96 and P125,076.24 as deficiency income tax for 1965,
1966 and 1967, respectively, except with feapoct to
the additional income tax for 1968 which is hereby
reduced from P420,195.64 to P384,585.84, or awtotal
éf P723,880,46, plus 5% aurcharqe.and 1% monthly in-
tefesﬁ thereon from August 17, 1970 until.fully'paid,
pursuant to the provisions of Section Sl(e) of the
National Internal Revenue Code, as amended by Republic
Act'No. 2343, must be sustained. 8

WHEREFORE, the decision of respondent Commis-

sioner pf Internal Revenue is modified as indicated
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in the above computation of the Court but affirmed

in all othor rgspects, with costs against petitioner.
SO ORDERED,

LJuezon City, Metro Manila, May 31, 1579.

AMANTE
Acting FPresiding Judge

I CUNCUR: : ‘

7

V'

CC!E}'FTE z. ROACUIN

~Assocliate Judge
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