



































REPUBLIC OF THE PHILIPPINES
COURT OF TAX APPEALS
QUEZON CITY

UNION BANK OF THE PHILIPPINES,

Petitioner,
- versus - C.T.A. CASE NO. 5416
COMMISSIONER OF INTERNAL REVENUE, Promulgated:
Respondent.
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DISSENTING OPINION

Majority of my esteemed colleagues dismissed the case for lack of merit due to
their contention that the final computation by this Court of petitioner’s alleged excess
payment of gross receipts tax revealed that there is nothing left to be granted to
petitioner. The majority opinion acknowledged however, the merit of petitioner’s
legal theory that the gross receipts tax should be based on the gross receipts net of the
20% final withholding tax on income derived from passive investments.

I humbly disagree with the majority opinion and submit that there is no
provision in the Tax Code or any special law which excludes the 20% final
withholding tax from the total gross receipts for purposes of computing the gross
receipts tax.

I have consistently maintained my opposition to the ruling of this Court in
the case entitled Asian Bank Corporation vs. Commissioner of Internal Revenue, CTA

Case No. 4720 dated January 30, 1996 where this Court approved the petitioner’s
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citation of Section 4 (e) of Revenue Regulations No. 12-80 dated November 7, 1980,

thus:

“Gross receipts tax on banks, non-bank financial intermediaries,
financing companies, and other non-bank financial intermediaries not
performing quasi-banking activities - The rates of tax to be imposed on
the gross receipts of such financial institutions shall be based on all
items of income actually received. Mere accrual shall not be considered
but once payment is received on such accrual or in cases of
overpayment then the amount actually received shall be included in the
tax base of such financial institutions, as provided hereunder.”

This Court concluded in said case that from the aforestated provisions it can
logically be inferred that the amount representing the final tax, not having been
received by the petitioner but instead went to the coffers of the government , should
no longer form part of its gross receipts for purposes of computing the gross receipts

tax . Such conclusion in law is legally objectionable for two (2) reasons, to wit:

(1) Section 4(e) of Revenue Regulations No. 12-80 is not a
computation determinative of the amount of gross receipts tax under
Section 119 of the Tax Code. Said revenue regulations merely
authorize the determination of the amount of gross receipts on the basis
of the method of accounting being used by the taxpayer under Section
37 of the Tax Code. Such accounting methods for tax purposes
comprise a set of rules for determining when and how to report income
and deductions (Consolidated Mines Inc. vs. CTA, L-18843, August 29,
1974). The two principal accounting methods expressly and impliedly
recognized by the Tax Code and the Income Tax Regulations are:

a)  Cash receipts and disbursement method or cash basis. —
Income earned by the taxpayer is not included in gross income
until received and expenses are not deducted until paid within the
taxable year; and

b)  Accrual basis — Income is included in gross income when
earned, whether received or not, and expenses are allowed as
deductions when incurred although not yet paid within the year.
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2) That the non-inclusion of the 20% final withholding income
tax from the gross interest income for purposes of gross receipts tax
operates as an exemption from tax. Being an exemption from tax, the
same must be construed strictly not against the government but against
the one who asserts the claim of exemption. Tax exemption can only be
given effect when the grant is clear and categorical inasmuch as
taxation is the rule and exemption is the exception, Section 26, Tax
Code. The holding therefore in the Asian Bank Corporation to the
effect that the non-inclusion of the 20% final withholding income tax
from the gross receipts can logically be inferred from the wordings of
said Section 4(e) of Revenue Regulations No. 12-80, is misplaced.

Tax statutes are to receive a reasonable construction with a view
to carrying out their purpose and intent ( 51 Amer 361). It should not
be construed as to permit the taxpayer to easily evade the payment of
the tax (Cabon Steel Co. vs. Lewelyn 251 US 501). Thus, the good
faith of the taxpayer is not sufficient justification for exemption from
the payment of surcharges imposed by law (Commissioner vs. Royal
Interocean Lines and CTA, L-26506, July 30, 1970). A tax statute
should be construed to avoid the tax possibilities of tax evasion
(Lorenzo vs. Posadas, 64 Phil 353).

WHEREFORE, in view of the foregoing, I hereby register my dissent to the

majority opinion and vote to deny the petition for the aforequoted reasons.
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