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RESOLUTION

COTANGCO-MANALASTAS, J.:
For rcsolution arc the following incidents:
[. Motion for Partial Reconsideration! filed by Liquigaz

Philippincs Corporation (Liquigaz), by counscl, on
June 17, 2014; and %
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II.  Motion for Partial Reconsideration (Re: Decision dated
May 22, 2014)2 filed by thc Commissioner of
Intcrnal Rcvenuce (CIR), by counscl, on Junc 18,
2014.

L Motion for Partial Reconsideration?
of Liqguigaz

In its Motion for Partial Reconsideralion4, Liquigaz prays
that thc May 22, 2014 Decision® of this Court bc partially
rcconsidcred and that the Final Decision on  Disputed
Assessment (FDDA) be declared null and void. Liquigaz
intcrposcs the following grounds for rcconsideration: [1] the
Final Decision on Disputed Assessment (FDDA) should be
nullificd and cancclled for being crroncous and devoid of
f[actual and legal basis; |2| the discrepancy between the
amount of salarics and wages in Liquigaz’s incomce tax rcturn
(ITR) and the amount of taxable compensation in its alphalist
docs not prima facic cstablish factual basis for dcficiency
withholding tax on compensation.

Ancnt the first ground, Liquigaz stresscs that: the FDDA
contains no explanation as to how the CIR arrived at the
asscssment; the CIR did not cven bother to cxamince the
voluminous documents submitled by Liquigaz to support its
protest, ie., ITR, Audiled Financial Stalement, Schedule of de
minimis benefils, invoices, vouchers, and official receipls issued
therefore; and that the principle of due process does not only
apply to judicial cases but likewise 1o cases administrative in
naturc.

As regards the second ground, Liquigaz explains that: the
liability for dcficiency withholding tax on compensation cannot
be based on mere discrepancy between the reported ITR and
the Alphalist, it must be based on the discrepancy on the
amount of taxablc compcensation incomc bascd on  the
taxpayer’s records and the Alphalist; the amount provided in
the ITR is the gross amount of the salarics and wages, while
the amount in the Alphalist shows the taxable compensation
incomc which was arrived at after deducting the items
excluded/exempted f[rom the computation of the taxable
compcensation incomce; the amount of salarics stated in %

” Rollo, pp. 195-203.
3 Supra, Note 1.

* Supra.

* Rollo, pp. 149-172.
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Liquigaz’s ITR also includes de minimis benelils, such as
personnel party, games, canleen cosls, working clothes ol
cmployces, accrucd bonuscs, and 13t month pay, which arc
nol income payments subject o withholding tax; and that the
asscssment issucd by the CIR likewise show that it includces
the salaries ol minimum wage earners which are exempt from
withholding tax.

On Scptecmber 11, 2014, a Comment (To Respondent’s
Motion for Partial Reconsideration) was filed by the CIR arguing
that Liquigaz was sulfficiently informed about the factual basis
of thc assecssment for dceficicncy withholding tax on
compensalion; the stlatute does nol require any alleged
dctailed cxplanation of the facts and the law in the FDDA; as
to the maltler thal such explanation requirement was stated in
RR 12-99, such subordinatc lcgislation should not be allowed
Lo override the law; even assuming the stlatute permits this
cxplanation, the items and figurcs in the FDDA can be traced
and verified in the delails of discrepancies in the PAN and
FLD/FAN, thus, it cannot be said that Liquigaz had no way of
knowing what ilems were considered by the CIR in making the
asscssments.

In responsce thercto, a Reply To Petitioner’s Comment
Dated 10 September 2014 was filed by Liquigaz on Oclober 2,
2014. In said Reply, Liquigaz insists that: thc duc process
rcquircment under Scction 228 of the Tax Code, as amendced,
applies to Final Decision on Disputed Assessment; and that
Liquigaz has sufficiently cxplained the discrepancy in the
CIR’s assessment.

The Motion for Partial Reconsideration® ol Liquigaz must
[ail.

First, the Courl notes that Liquigaz’s Motion does not
contain a notlice of hearing, and thus, failed to comply with
Scctions 4 and 5 of Rule 15 of the Rules of Court. ‘It is an
elementary doctrine that a motion, without notice and hearing,
is pro forma, a mcrc scrap of paper that cannot be acted upon
by the court. It presents no question which the court can
decide. The courtl has no reason to consider it, and the clerk
has no right to reccive it.” P

® Supra, Note 1.
7 Solar Resources, Inc., vs. Inland Trailways, Inc., G.R. No. 173566, July 4, 2008.
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Second, albeit the rules on the inclusion ol notice of
hearing in motions are not strictly applied in this instance,
Liquigaz’s Motion must still fail as the grounds relied upon by
Liquigaz in its Motion arc merce rciteration of its previous
argumcnts and issucs alrcady passcd upon and rcsolved by
this Court in thc assailed Decision® dated May 22, 2014.

This Court firmly stands by its pronounccment that the
portions of the FDDA relating to the assessed deliciency
withholding tax on compcnsation arc valid as Liquigaz was
sulficiently informed about the [actual basis of the assessment
for dcficiency withholding tax on compcensation. Liquigaz failed
to spccify how much of the salarics account pertain to de
mirumis benelils, accrued bonuses, salaries and wages, and
contributions to SSS, Medicare, and Pag-ibig Fund. To
recapitulate, below is an excerpt ol the assailed Decision?:

“Thus, Wc affirm the Division's ruling that the portions
of the FDDA rclating to thc asscsscd dcficicncy cxpanded
withholding tax and fringc bencfits tax arc void.

As to the assessment for deficiency withholding tax on
compensation, We find that the basis for the asscssment was
the same for the FLLD and the FDDA. That is, comparing the
declared Salaries per I'TR in the amount of 1’°52,239,313.00,
and Salaries per Alphalist which reflected only P4 2, 921,05
7. 16, would give risc to a discrcpancy of P9,318,255.84,
which was the basis for the assessment in both the FLD and
the FDDA. The change in the amount of assessed deficiency
withholding taxcs on compcnsation simply arosc from the
rcvision of the tax rate used. xxx.

In_this instance, there 18 no question about the source
of the figurcs uscd in dctermining the deficiency withholding
tax on compcnsation. Thus, rcspondent was - ficiently
informed about the factual basis of the assessment for
deficicncy withholding tax on compensation.

Respondent cxplained that "[tlhe amount rcported in
the ITR and that stated in the Alphalist will not be equal
because [the] amount in the former reflects the gross amount
of salarics whilc the amount in the latter shows the taxable
compensation income which is arrived at after deductions
and exemptions applicable to the former have been

deducted. k

¥ Supra, Note 5.
o Supra, Note 5.
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ITowcver, respondent failed 1o specify how much of the
salarics account periain 1o de minimis bcnefils, accrued
bonuses, salaries and wages, and contributions to SSS,
Medicare and Pag-Ibig Fund. Even the Court-commissioned
independent CPA repe~t=d that respondent was not able to
substantiate the discrepancy found by  petitioner on
respondent's withholding tax liability on compensation.”

Thus, We uphold the assessment for deficiency
withholding tax on compensation.”

II. Motion for Partial Reconsideration
(Re: Decision dated May 22, 2014)10
of the Commissioner of Internal Revenue

In the CIR’s Motion for Partial Reconsideration (Re:
Decision dated May 22, 2014)'1, the CIR claims that the FDDA
1ssucd against Liquigaz is valid. In support of her claim, the
CIR argues thatl the provision under Section 228 of the
National Intcrnal Revenue Code of 1997, as amended, (1997
NIRC) mandatling thal taxpayers be informed of the law and
facts on which asscssment is made, docs not pertain to the
FDDA bul (o the Final Assessment Nolice (FAN); the
Prcliminary Asscssment Notice (PAN), FAN, and cven Formal
Letter of Demand (FLD) issued by the CIR indicated the facts
and law on which thc asscssment is bascd; contrary to
Liquigaz’s allcgation, thc items and figurcs contained in the
FDDA can be traced, identified, and verified in the details of
discrepancics rceflected in the PAN and FLD/FAN; and that
Liquigaz’s actl of [iling a prolest letter belies its claim that it
was deprived of duc process, as long as the partics arc given
the opportunity to be heard belore judgment is rendered, the
demands of duc process arc sufficiently mect.

On July 3, 2014, Liquigaz filed its Comment/Opposition
[To Petitioner’s Motion for Partial Reconsideration/!2. In said
Comment, Liquigaz insists that: [i] the requirements of Scction
228 of the 1997 NIRC as implemented by Revenuce Regulations
No. 12-99 on the stalement ol the lactual and legal bases ol an
asscssment applics to the FDDA; and [ii] the fundamental and
essential requirements ol due process were not observed by
the CIR in issuing the FDDA. P

10

Supra, Note 2.
" Supra.
"2 Rollo, pp. 205-214.
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The CIR’s Motion for Partial Reconsideration (Re: Decision
dated May 22, 2014)131s devoid of mecrit. CIR’s arguments in
the subject Motion are rehash ol the previous arguments
submitted for the considceration of the Court in Division and of
the Courtl En Banc, which had been resolved by this Court in
the assailed Decision!4 dated May 22, 2014.

As discusscd in the assailed Decision?®, the portions of
thc FDDA rclating to thce asscssed dcficicncy cexpanded
withholding tax and [ringe benelils tax are void as the said
portions do not have the accompanying schedule to detail how
the said amounts were arrived at, viz:

Wc allirm the Division's ruling that the requircment
that "the taxpayer shall be informed in writing of the law and
the lacts on which thc asscssment is madc; otherwise, the
asscssment shall be void" applics to the FDDDA. Indced, it is
the FDDA which will determine the final tax liability of the
taxpaycr which may bc thc subjcct of appcal beflore the
Court of Tax Appcals.

XXX

In the instant case, while petitioner's FDDA indicated
the legal provisions rclicd upon for the asscssment, the basis
or the source of the amounts from which the assessments
arose were not shown.

The nced for stating the factual basis, i1.c. for
specilying the source of the amounts used in  the
assessment, gains more prominence in the instant case,
where the FDDA rcflects dillcrent  amounts  than  that
containcd in thc Formal Asscssmcent Notice, xxx:

An examination of the FDDA reveals that it does not
have an accompanying schcdulc to dctail how thc said
amountis wcrc arrived at. The taxpaycr, and this Court,
cannot determine whether the protest filed against the FLD
was considered in the assessments contained in the FDDA.
Furthcrmorce, without the statcment of the factual basis, or
details of the assessment, the FDDA suffers from the
appearance of being a mere arbitrary reduction of the
asscssments previously reflected in the FLD. This failurc to
prcsent the factual basis of thc asscssment cannot bce
countenanced by the Court. Thus, We affirm the Division's
ruling that thc portions of the FDDA rclating to thc asscsscd #

13 Supra, Note 2.
" Supra, Note S.
" Supra.
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deficicncy cxpanded withholding tax and {ringe benefits tax
are void.”

WHEREFORE, prcmiscs considered, the Motion for
Partial Reconsiderationl® filed by Liquigaz and the Motion for
Partial Reconsideration (Re: Decision dated May 22, 2014)17
filed by the CIR arc hereby DENIED for lack of mertit.

SO ORI'"RED.
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