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DECISION

This is an appeal by way of a petition for review
from the decision of the Commissioner of Internal Revenue

denying petitioner?

11

request for reinvestigations
reconsideration of the assessments i1ssued For olleged
unpaid income tax and value-added tax for the year 21308
in the total amount of P38,935%, 365. 07,

Fetitioner 33 a domestic corporation duly wrganized
and existing under and " by virtue of the laws of the
—— 1 s ‘5 : . _
Fhalippines. The Article=z of Incorporation of petiticner

indicate that 1tz primary purpose is "to engage and carry

on the businezs of towricm and travel, teo undertake and
promote  the development of towrist atiractions and

operatec and maintalin essential Tacililties for towrizt and
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__2_.
travellers lake resorts, hotels,
tourast services; to operate

towists and cother persons i1in connection with

out the aforementioned purpose”
In lime with 1his purpoze,

the Caty of Manila

shopping complex was built now known

!

This lease contract

restaurants

(spe Exhibit
petiticoner

in 1971 a parcel of land

ferry boats to

£
ais

upon

as Harrison

entitled petitioner fo a

right over the property for a perigd of twenty
(see Exhaibit “F").
On June 7, 1991, petitioner received two notices

assessment issued by respondent
alleged unpaild 1ncome

1988 detailed az follows:

R. INCOME TAX - 19688

Net income per return
Add: &) Incose frow
5% & Rustan's
b} Undeclared
rental incese 23,172, 317. 42
Taxable Incane

P20, 810, 20B. O

Tax due thereon i
Less: Tsx paid
Deficieacy Incoae Tax
Fdd: ¢3% Surcharge
0% Surcharge
Total
fdd: Interest froz &/16737.
to 6/15/31 34,99
Total fzcunt Due and Collectible

71

demanding

and value—added taxes for

P 2,686,077, 00

43,982, 55, 82

R46,665, 802, 4.

16,333, 311,00
—835,268.00
P15, 498, 043, 00

3,874,510, 73

7,763,021, 52

P27, 121,575.23

9,489,839, 17.
LRIV

and
transzport
to carry
"57)

leased

leasehold

2Q) years

payment



IDECISION -
C.T.A. CAGE NO. 4806

B. VALUE-ADDED Tax - 196848

Basic Tax {P10,103,558.64 » 1/11) P 918,565,332
Rdd: 03 Surcharge 453,272, ¢7
£33 Surtharge 223,828, 23
Total P {607,334, 33
Add: Interest fros 1/20/31
to £715/9) (45, 83) 735,686, 27
Total Azount Dye and Collectible P 2,366,130, 65

On July 8, 1991, petitioner Ffiled a Intter with
respondent requesting for a rernyestigationd
reconsideratian of the Findings made by the BIR examiners
regarding their tax liabilitieé,g This request For
reinve;tigatinn was well Qithié” the thivty-day period
prescribed by law as July 7, 1991 fell on é Sunday s
it was finally filed on the next working day which wos
July 8, 1991,

Or April &0, 13992, petitioner recerved 5 Tobtber Ty

reszpondent deny:ing petitronerts v frove

reinvestigation. The reasons for the denal FEemat o
dieputed as both parties gave a different version of the

events which led +to the rejection of thoa ranpnnt o f
petationer. Respondent maintains that such roguest wos

denied due t2 petitionex’s refusal to turn cuveer  seversal

documrents necessary to support Lhe gyrownds o
reconsideratson, Petitiuner dJdenies thin antd nivresned
that 1t was willing *to hand over the documents but Lhe
PIR enforcement ec¥fficers had reschedaled e
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investigation as it was the month of December and thefe
was then a temporary ban on tax investigations.

From this denaial, petitioner elevated 1ts case to
this Court on May 193, 1992 praying for the nullafication:
of the aforementioned assessments.

During the hearing of this case, petitivoner wrote a
letter to the respondent, dated June 21, 1993, offering
to settle this daspute by reguesting that it be allowed
to pay an amount equivalent to 304 of the bkasic tax due,
Respondent bas not taken any actionlwith respect to this
cffer of compremisze made by petitioner.

The‘issue that confronts this Court is whether or
not petitioner is liable for the payment of u&paxd incone
and value—added tasez as its tax liabilaty for 1988.
However 1n resolvaing this 1ssue, a far more complex task
lies ahead whirh entails an analysis of the theoraes
formulated by the BIR examiners leading to the questioned
assessments. A portion of such assessmwent pertains to
the rentals paid by Shoemart and Rustan’s which
respondent insists Dbelorg to petitioner and as such are
to be considered part uf%its income. Fetitioner denies
having received the rentals from these two establichments
as 1ts 1ncome because it claims that it does not wholly
own Harrison Plaza. In fact, it stressed that there are

two other corporations who share ownership with them and
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that the spaces leased and occupied by Rustan’s and
Shoemart praoperly belong to multlplex Marhetang
Corporation (MMD) and Flaza Amusement Co., Inc. (QQCI),
rsspectipe]y, therefore the .conclugjon of the BIR
examiners assessing them for income whaich pertains to the
two aforecited corporations is misdirected. Furthermaore,
petitioner refuses to admit the assertion of respondent
that PRCI and PMC are its si=tecyr companies as they have
na common stockholders or stock owners. To prave the
points so far asserted, petitioner Aresented as evidence
the contract of lease Dbetween the Eity of Manila and
petitioner (Exhibat »"F"); the contracts of sub-lrasze
entered i1nto between petitioner énd Multiplex DParketing
Corporation and Plaza Amusement Companies Inc. subleazing
poertions of the lot leased by pet:fioncr from the City of
Manila (Exhibits "G” and "H"); Articles of Incorporation
of the petitioner, MMC and PRCI (Exhibits "Q", "R" and
"5", respectively).

‘"This Court finds thai the rental income generated
fram Rustan's and Shoemart for the spaces leased by then
do not belong to pet:txwébr. The BIR records submittced
indicate that originally petitioner waé.the lessor of the
space occupied by Rustan’'s énd a lease agreement was

enecuted on September 35, 1983 whereby Rustan’s Commercial

Corporation as  lesszce agreed to pay monthly rentals to
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petitioner as lessor {(see page 173 BIR record:z:, however
onyJanuary 15, 1985; an assignment of ownership and lease
irights over the building was entered into between
petitioner and MMC (see page 169, BIR records) whereby
petitioner éssigned the ownership, rights, 1nterest and

obligations over the building rented by Rustan’s in favor

of Multiplex Marketing Corporation (Micy . The
conzideration for such assignment wan to enable
petitioner to pay MMC for the financial assistance

extended by the latter to the forme? in the construction
of this particular building. As a conseqguence pf the
assaignment, MMC assumed the rights of the pelitiener as

lessor to Rustan's whereby the latter paid MMO  rontals

for the lease of the property starting T 1924a%,
Himalarly, a deed of oassignment of  ownorelorgy leaze

r;ghtsiover the buildirg cccupied and rented by  Shoenart
viaz exnecuted between petitioner and the Mlaca Ao cemnent
Coampanies, Inc. (PRCT) on  December &b, 1205, Thins
azsignment had identical arrangements as tha! tintween
petitioner and MMC, thus rentals were no lunger paxd Lo
petitioner but to PACI (aee page 157, BIR rocoris), The
conclusion of the Revenus Examiners t{that such assiygnmenis

of

ownership were only paper  agreements that  Uid noet
really exist  inp fact because the fipancial statement of

MMC "marked no increase 1n 1ts  property and cguipment
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account i1n 1385 when the alleged assignment took place”
is eryraneous. No transfers of ownership over the
buildings occupied by Rustan's and Shoemart were effected
but mérely assignments of the rights of ownership such &=
the lease rights to enable petitioner to pay the debts it
owes to MMC and PRCI, therefore there were 1eally no
increases in the “building” accounts of MMC and PRCI
which could be reflected 1in their financial =statements.
bihat was reflected however in MMC's financial statement
in 1983 was the rental income thﬁt it reccaived fron
Rustan's as a result of the assignment {sece page 1G62-165,
BiR records). In conclusion, we find that petitioner is
not l;able for the income tax corresponding to-the rental
incore generated from the lease of the buildings ocoupled
by Rustan’s and Shocmart.

The second aspect of the assessment i1ssued by
respondent concerns the alleged undeclared rental income
of petitioner 1in 1988 in the amount of PES,l?E,BI?.éE.
Petitioner claims that thisz amount corresponds o the

sx—month rental s&dvances and six—month rental deposits

’

&

given by 1ts lessees purzuant to the lease agreement and’
should not be conzidered as ancome for the following

reasons:

1) The advance rentals received by
petitioner as lessor are eventually retuwrned to
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the lessees on a quarterly basis over the
lifetime vf the lease contract;

c) The rental deposits are kept intact
during the lifetime of the said contract and
are to by retuwrned to said lessees uponn  the
expiration of the contract.

Petitioner bresented as evidence samples pf lease
contracts it executed with some of its lessees, such
samples having been picked at random by the Commissioner
appointed by +the  Court among the many countracts
submitted. A1l of the 1lease contracts selected and
eventuaily offered as evidence provide the following:

D.  Upon the execution'éf this contract,
LESSEE shall deposit in cash with the
LESSOR an amount equivalent te &
months Rental Deposit and 6 munrths
Rental Advance to be rebated on
gquarterly basis throughout the lease
period an imposed in  this Contract
which =hall be non-interest broring
as a4 guaranteeg to secure thg foarihfnl
compliance by the LESSEE  of «l? the

covenant:z and conditions  of thiiz
contract  and to answer for  domanes
which may be suffered by bte P EEG0R
and such other monetary oot tities
and obLligations as the LOUGIEY Ty
have under this Contract. I wone uf
any rental adjiustment, thoere shial ) Le
a corresponding adjustment 11 Lhip
security deposit, propoviioanat o Yo

the increzze.

Said security deposit  shall ot e

applied to any unpaid rentatl o and

shall be hkept intact throughoul Lhe

term  of  the Contract and shall bae
>

returned to the LESGEDR witheat
interest only upon the expiration  of
this Lease Contract «aftor LEGEEE
shall have completely and
sati1sfactoarily vacal ey and
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redelivered the Leazed Fremiszes Lo
the LESSOR, less whatever amount
LESSEE may owe LESSOR or what may be
due az payment of unpaid bills Dby
LESSEE.

Should LESSEE terminate this Contract
before 1ts expary, for any cause, or
in any case of a breach of any tern
or condition of this Contract, the
secuwrity deposait shall autopatically
be forfeited without prejudice 1o the
LESS0ORY s exercise of hiz rights in

accordance with Far. 6—-E of this
Contract, provided that LESSEE! 5
liabilzity far any breach of this

Contract oy any obligation on  the
l.eased Fremises shall 1n no case be

imited to the amount of said
security deposat. 4
In additien, petitioner mresented samples of

statemen?s of account 1ssued by peltitioner to 1ts leszeecs
reflecting therean the quarterly rebates 1%t gave to 1ts
lessees corresponding to the security advances the latter .
made at  the start of the lease perilod as ztipulated 1n
the contract. {see Exbkibits X", "Y', "2'")
R review of the cvidence presented convince Us that
the assezsed undeclared renital income correspongding Lo
he securilty advances and secwrity deposits should not be
cunsadered as 1ncome for tax puwrposes. By their yery
nature, the amount recci&%d by ., the petitioner either as
security advances or deposit is evontualiy retwrned to
the lesszees hence petitlonér did not earn any gain  or

praofit therefrom. In the case of Madrigal vs. Rafferty,
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8 Phil. 414, the Supreme Couwrt defined Tngume as
follows:

Income as contrasted with rcapital e
propoerty is to ke the test. The eussential
dgifference between capital and income i3 that
capital 1= a fundy income is a flow. A fund of
property existing at an instant time is called
capital. R Flow of services rendered Ly that

capital by the payment of money from 1L o any
other benefit vendered by a fund of capita’ in
relation to such find through a pericd of tirme

is called income. Capital is wealtly, whi le
income is the service of wealth, (See Fiihei,
"The Nature of Capital and Income.'? The
Supreme Court of Georgia expresses the thought
in the following figwrative language: "The

fact is that property is a trep, income i: the
fruaitg labor is a tree, .income the fruit;

capital i1z a tree, income the fruit." {Waring
ve. City of Savannah (18781, 60 G&., 93.) S}
tax _ on incaoae is__not a tax  on  propeviy.

114

“Income, as here used, gan be definei! as
"profits or gains.” (London County Counci! vs.
Attorney-General 119017, A.C., 2 70
L.J.K.B.N. 5., 775 83 L.T.N.S., 605 4D teel,
Rep., e84, 4 Tax Cas., 265, See fousther
Foster’s Income Tas, second edition S AT
Chapter vy Black on Incume Taxes, T ond
edition [19135]1, Chapter VI11lj; Gibsons vz, MMation
(18903, 136 U.5., 3143; and Towne . Elronee,
dewided by the United States Supreme Dourdy
January 7, 1918.) {Underscoring ours?

In the instant case, the security depusiles  arz
stipulated are to be returned to the leszees upaon the

expiration of the contract “less whatever amount lesser

’Hn .
may owe lessor or what may be due as payrent of ucnpaid
ills by lessee”. Likewioe, the security odvances are to
e rebated on a guarterly  basis throughoust ot R

pervion,
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ot

The last part of the aszszessmen issued by respondent
1s for alleged unpaid valure—-added taxes forr 1988 1n the
anount of PEy 304, 1500 65, Respondenl obzerved that
prtitioner charges its leszeesx for electricity, atir-
conditioning, water, common facilities and janatorial
nervices based on  the floor area occupied by each tenant
end 1t is his contention that such seyrvice 1ncome must e
subjrected to the value—added tax. Petilioner maintains
that the payments made by 1ts= lessees are nere
reimbursements for whatever advance% 1t had made for  the
payment of electric, water, and telephone bills and For
the janitorial services provaded. In effect, petitioner
insists that they ze not the ones directly providing for
theze services thus they cannoi be made liable for value-—
added tares.

We agree with the petitioner.

Evidence adcuced dweing the trial as well as
testimonies made by witnesses reveal that &1 electiric,
wat er, telephone bills az well &s expensex  for the
maintenance of common “facilities and janitaorial and
spcurity services were af? paid by the petationer and the
lessees are made to reimburse these advances wmade 1n
accordance with the lease agreements (sce Exhibits "T-27,
"T-3", "T-4", "T-3" and "T-6&"). For instance, the whale

Harrison Plaza complex has only cone electric meter in the
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nameg of the petitioner, hence initially 1t 15 the
petitioner who pays For all the electric bills and =zince
all the tenants have sub-meters, their share 11n  the
payment shall te determined . by their own individual
consumption az reflected in such sub—meters,
Section 99 of the Tax Code provides the fellowing:
Ferszens liable - any person who, 1n the
cowrse of  trade or business sells, barters or
exchanges goods, renders services, 0" eNQAages
in  similar A{ransactions and any persun who
imports goods shall be subject te the value-
added tan (VNAT) imposed 1n Sections 100 to 102
of this Code.
It 15 clear from the above-described arrangeoent

that petitiomner does not fall under the aforeqguoted

provision  of the law. 1

(24

iz not the petitionér who
directly supplies electricity, water and similar ether
goods toc the lessees, neither does il render security and
Janitorial services. Yhat petationer does iz to pay
FLDT, Meralco, MH5ES and similar other establizhments For
the services that they render and the goods that they
supply for the whole Harrison Plaza Complex. Thereforo,
reimbuwrsements sought from the tenants for advances made
by petitioner are not sub?ect‘to value—-added tax.
WHEREFORE, Jjudgment i1s rendered 1in  favor of the
petitioner. The resumption in favor of the covrectness

of the assessments issued by the respondent for alleged
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tas liabrlitby For 1288 *was berv  overocoene b, i fioient

evitdence submillied by lthe petitioner.

Aeoordingly, regopendent Coummissioper A herehy
prodvred Lo ceaze  and desist from o enfurocrny YYhe ol sresald

anzessments For the abogvementiogned reay

50 ORDERID.

RAMON O.

Anzociabs

WE CONCUR: | / {

Eoz . Cun

ERNESTO . NCOSTA

L. GRUDN
Aousociatlyr Judge

CERTIFICATION

I hereby certify that this dezis<iocn v veache:d

aftur dug consultation "among the members of the Couert of

’Ha ,
Tax Appeals i accordance with  Section 13, Deriols UITT

T the Conshitation,

re

Q%M: LD.QWW\»
ERNESTO D. ACOSTAH
Fresiding Judye
Cowrt of Tax Nppeal:w
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