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5. Petitioner’s alle~2d claim for refund
is subject to administrative routinary
investigation/examination by the Bureau of
Int 'nal Rev e ( ! ).

5. The amount of £22,522,878.86
being claimed by petitioner as alleged
unutilized input VAT for the period January
1, 007 to December 31, 2007 was not
properly documente °

6. Petitioner must prove that it has
complied with the provisions of Section 112
(A) and (D) of the National Internal
Revenue _ode of 1997 (1997 Tax Code) on
the prescriptive period for claims for VAT
refund/credit.

7. Petitioner must prove compliance
with the prescribed checklist of
requirements to be submitted involving
claims for VAT refund pursuant to Revenue
Memorandum Order No. 53-98, otherwise
there would k- no sufficient
compliance with the filing of an
administrative claim for refund, the
administrative c¢'-—"'m th -eof being
mere pro-forma. Further, Section 112 (D)
of the 1997 Tax Code, as amended,
requires the submission of complete
documents in support of the
application filed with the ™R before the
120-day audit period shall apply, and
before the taxpay-~ ~ould avail of
judicial | medies ¢ - pr-vided for in the
law. Hence, petitioner’s failure to submit
proof of compliance with the above-stated
requirements warrants immediate dismissal
of the petition for review.

8. Petitioner must prove that it has
complied with the invoicing requirements
mentioned in ections 110 and 113 of tf
1997 Tax Code, as amended, in relation to
the provisions of Revenue Regulations 7-
95.
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9. In an action for refund/credit, the
burden of proof is on the taxpayer to
establish its right to refund, and failure to
st :ain the burc 1 is fatal to tt claim for
refund/credit (Asiatic Petroleum Co. vs
Llanes, 49 Phil. 466 cited in Collector
of Internal revent v. Manila Jockey
Club, Inc., 98 Phil. 670);

10. Claims for | "und are construed
strictly against the claimant for the same
partake the nature of exemption from
taxation (Commissioner of Internal
Revenue vs. Ledesma, 31 SCRA 95)
and as such; they are looked upon with
disfavor (Western Minolco Corp. vs.
Commissioner of Internal Revenue,
124 SCRA 17°1).

11. The Court of Tax Appeals has no
jurisdiction to entertain the instant petition
for review for failure on the part of
petitioner to comply with the provisions of
Section 112 (D) of the 1997 Tax Code
which provides, thus:

Section 112. Refunds or Tax
credits of Input Tax -

XXX XXX XXX

(D) Period within which
refund or Tax Credit of Input Taxes
shall be Made - In proper cases,
the Commissioner shall grant a
refund or issue the tax credit
certificate for creditable input taxes
within one hundred twenty
(120) days from the date of
submission of complete
documents in support of the
application filed in accordance
with Subsections (A) and (B)
b - —eof.

In case of full or partial denial
for tax refund or tax credit, or the
failure on the part of the
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Commissioner to act on the
application within the period
prescribed above, the taxpayer
aff i1 1 m y, within thirty (30)
days from the 1 :eipt of the
decision denyir~ the claim or
aft-— the expiration of tF- one
hundred twenty day-period,
appeal the decision or the
unacted claim with the Court of
Tax Appeals. (Emphasis
supplied).

12. As stated in the petition,
petitioner filed the administrative and
judicial claim for refund with respondent on
the same day, March 31, 2009. Obviously
the 120 days given to respondent to decide
on the claim had not yet lapse ' when the
petition was filed. The petition was
prematurely filed, hence, it must be
dismissed for lack of jurisdiction.

After the issues were joined and the pre-trial w 3
terminated, petitioner presented four (4) witnesses, namely:
(1) Ivan V. Hilario, its General Accountant; (2) Enrico T.
Pizarro, the Court-commissioned Independent Certified
Public Accountant; (3) John S. Barrientos, QS/CSR Manager
of SMCC Philippines, Inc.; and (4) Julio D. Lichauco,
Municipal Engineer of the Munici 1ility of Bataraza, Palawan,
all of whom executed a judicial affidavit as their direct
testimony.

Ivan V. Hilario testified that he is petitioner’s general
accountant and as such he is responsible in the payment of
petitioner’s tax liabilities with the BIR, as well as in the
submission of reportorial requirements to other government
entities lit F A, where petitioner is also registered.
Petitioner is principally engac 1 in the business of owning,
holding, selling, exchanging, leasing, mortgaging or
otherwise disposing of, dealing in, and operating plants for
processing, reducing, conc¢ atrating, smelting, converting,
refining, preparing for market, or otherwise treating metals,
mir -als and mined products to be used in the production of

y
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He further stated that petitioner paid VAT on its
purc  ses of goods and services from SMCC as appearing in
the receipts/invoices since the goods and services were
consumed and performed outside the ecc >ne.

Lastly, Julio D. Lichauco declared that as the
Municipal Engineer of the Municipality of Bataraza, Palawan,
he issued the Certificates of Occupancy for the buildings that
SMCC constructed for petitioner outside the ecozone.

To prove her defen:  respondent presented her lone
witness Revenue Officer III Je ~us DS. Reyes, who stated
that he examined and verified petitioner's supporting
documents and in the process discovered that the original
documents, including rec pts and invoices, failed to comply
with the invoicing requirements to ¢ 1ilify for the grant of
refund. Precisely in Memorandum?® dated October 15, 2012,
which his group prepared, they recommended to disallow
the input tax and refund of petitioner. Consequently, in tfF
letter'’® dated November 9, "912, petitioner’s claim for
refund of unutilized input VAT was denied.

Respondent rested her case after filing her Formal Offer
of Documentary Evidence on March 1, 2013. !

On October 14, ~9213,” respondent tendered the
excluded evidence, specifically Exhibits “4-a”, “4-b”, “4-c”,
“4-d”, ¥ -e”, “4-f", “4-g”, and “4-h”, which the Court
deemed as part of the record of the case.!?

THE" T"TUES

The parties submitted the following issues for the

resolution of the ~Hurt:

9 Exhibit “35”, pp. 829-831.

10 Exhibit “36”, p. 828.

1 Docket, pp. 796-812.

12 Tender of Excluded Evidence, docket, p. 907.

13 Resolution dated November 28, 2013, docket, pp. 1006-1007.
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ci - ditable input tax due or paid attributable
to such sales, except transitional input tax,
to the extent that such input tax has not
t yappl 1 : r :output tax: Provided,
however, That in the case of zero-rated
sales unc - Section 1C A)(2)(a)(1), (2)
and (b) and Section 108 (B)(1) and (2),
the acceptable foreign currency exchange
proceeds thereof had been duly accounted
for in accordance with the rules and
regulations of the Bangko Sentral ng
Pilipinas (BSP): Provided, further, That
where the taxpayer is engaged in zero-
rated or effectively zero-rated sale and also
in taxable or exempt sale of goods of
propert’ ; or services, and the amount of
creditable input tax due or paid cannot be
directly and entirely attributed to any one
of the transactions, it shall be allocated
proportionately on the basis of the volume
of sales: Provided, finally, That for a person
making sales that are zero-rated under
Section 108 (B)(6), the input taxes shall be
allocated ratably between his zero-rated
and non-zero-rated sales.

XXX XXX XXX

(C) Period within which Refund or Tax
Credit of Input Taxes shall be Made. - In
proper cases, the Commissioner shall grant
a refund or issue the tax credit certificate
for creditable input taxes within one
hundred twenty (120) days from the date
of submission of complete documents in
support of the application filed in
accordance with Subsection (A) hereof.

In case of full or partial denial of the
claim for tax refund or tax credit, or the
failure on the part of the Commissioner to
act on the application within the period
prescr” >d above, the taxpayer affected
may, within thirty (30) days from the
receipt of the decision denying the claim or
after the expiration of the one hundred
twenty day-period, appeal the decision or
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the unacted claim with the Court of Tax
Appeals.

Thus, a taxpayer engaged in zero-rated or effectively
zero-rated sales is entitled to a refund or tax credit of input
tax ;5 attributable to such sales upon compliance with the
following requisites:

1. that there must be zero-rated sales or
effectively zero-rated sales;

° tF—% input taxes were incurr-1 or
paid;

3. that such input taxes are attributable
to zero-rated or effectively zero-rated
sales;

4. that the input taxes were not applied
against any output VAT liability; and

5. tk-% the claim for refund was filed
within the two-year prescriptive
period.

The timeliness of the filing ~ both the administrative
and judicial claims for refund, x ct it must first L
determined.

Section 112(A) of the NIRC of 1997, as amended,
states that the application for tax ci it /refund of unutilized
excess input VAT must be filed within two years after the
close of the taxable quarter when the zero-rated or
effectively —2ro-rated sales were made.

The pi 1t aim covers the four taxable quarters of
2007 which closed on March 31, 2007; June 30, 2007;
September 30, 2007 and December 31, 2007. Counting two
years from the said dates, petitioner had until March 31,
2009; June 30, 2009; Septembe 30, 2009 and December
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Revenue, and Philex Mining Corporation vs. Commissioner of
Interr-' P-ver--2, tt = ~ipreme Court 1 Banc ruled that
the mandatory and jurisdictional nature of the 120-30-day
period does not apply on claims for refund that were filed
from ecember 10, 2003 to October 6, 2010. The Supreme
Cc rt ™ ~anc held that BIR Ruling No. DA-489-03,
expressly stating that the “taxpayer-claimant ne 1 not wait
for the lapse of the 120-day period before it could se
judicial relief with the CTA by way of Petition for Review”, is
a ¢ 1eral interpretative rule which can be relied upon by all
taxpayers from the time of its issuance on December 10,
2003 up to its reversal by tt Supreme Court in the case of
Commissioner of Internal Revenue vs. Aichi Forging
Company of Asia, Inc.'® on October 6, 2010. By virtue of
the said ruling, petitioner's judicial claim for the four
quarters of 2007 is deemed seasonably filed.

Anent the first requisite, petitioner’s primary purpose
per its Articles of Incorporation!’ is to “own, hold, sell,
exchange, lease, mortgage or otherwise dispose of, deal in,
and operate plants for processing, reducing, concentrating,
smelting, converting, refining, preparing for market, or
otherwise treatir~ metals, minerals and mined products to
be used in the production of mixed sulfide of nickel and
cobalt, and any and all ingredients, products and by-
products of any thereof, and to produce, manufacture,
process, refine, treat, sell, use, deal in, distribute, market
and otherwise turn to account or dispos of mixed sulfide of
nickel and cobalt, and any and all ingredients, products and
by-pi 1ucts ~“ any thereof.”

For the four quarters of 2007, petitioner exported
nickel cobalt mixed sulfide to SMMC, a Japanese corporation
which exportations were allegedly subject to zero percent
(0%) VAT rate pursuant to with Section 106(A)(2)(a) of the
NIRC of 1997, as amended, which reads:

SEC. 106. Value-added Tax on Sale of /
Goods or Properties. :

15 G.R. Nos. 187485, 196113, and 197156, February 12, 2013.
6 G.R. No. 184823, October 6, 2010.
17 Exhibit “A-2"
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(A) Rate and Base of Tax. -
XXX XXX XXX

(2) The following sales by VAT-
registered persons shall be subject to zero
percent (0%) rate:

(a) Export Sales. - The term ‘export
sales’ means:

(1) The sale and actual shipment of
goods from the Philippines to a foreign
country, irrespective of any shipping
arrangement that may be agreed upon
which may influence or determine the
transfer of ownership of the goods so
exported and paid for in acceptable foreign
currency or its equivalent in goods or
services, and accounted for in accordance
with the rules and regulations of the
Bangko Sentral ng Pilipinas (BSP);

(2) Sale of raw materials or
packaging materials to a nonresident buyer
for delivery to a resident local export-
oriented enterprise to be wused in
manufacturing, processing, packing or
| Jdacking in the Philippines of the said
buyer's goods and paid for in acceptable
foreign currency and accounted for in
accordance with the rules and regulations
of the Bangko Sentral ng Pilipinas (BSP);

(3) Sale of raw materials or
packaging materials to export-oriented
enterprise whose export sales exceed
seventy percent (70%) of total annual
production;

(4) Sale of gold to the Bangko Sentral
ng Pilipinas (BSP);

(5) Those considered export sales
under Executive Order No. 226, otherwise
known as the “mnibus Investment Code of
1987, and other special laws; and

/



DECISION
CTA Case No. 7895
Page 17 of 33

(6) The sale of goods, supplies,
equipment and fuel to persons engaged in
international shipping or international air
transport of ions.

Thut , for an exp~-t sale to qualify as zero-rated, the
following conditions must conc

1. that tt e was sale and actual
shipment of goods from the
Philippines to a foreign country;

2. that the sale was made by a VAT-
registered person;

3. that the sale was paid for in
acceptable foreign currency or its
equivalent in goods or services; and

4. that the payment was accounted for
in accordance with the rules and
regulations of the BSP.

Corollary to the first requisite, Section 113(A)(*),
(B)(1), (2)(c) and (3) of the NIRC of 1997, as amended, as
implemented by Section 4.113-1(A)(1), B(1) and (2)(c) of
RR No. 16-2005, as amended, provides that a VAT taxpayer,
such as [ tit' 1er, shall for every sale, barter or exchange of
goods or properties, issue a VAT invoice which must contain
tt  following information:

e

SEC. 113. Invoicing and Accounting
Requirements for VAT-Registered Persons.

(A) Invoicing Requirements. - A VAT-
registered person shall issue:
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(1) A VAT invoice for every sale,
barter or exct —1ge of »>ods or properties;
and

XXX XXX XXX

(B) Information Contained in the VAT
Invoice or VAT Official Receipt. - The
following information shall be indicated in
the VAT invoice or VAT official receipt:

(1) A statement that the seller is a
VAT-registered person, followed by his
Taxpayer's Identification Number (TIN);

(2) The total amount which the
purchaser pays or is obligated to pay to the
seller with the indication that such amount
includes the value-added tax: Provided,
That:

XXX XXX XXX

(c) If the sale is subject to zero
percent (0%) value-added tax, the term
‘zero-rated sale’ shall be written or
printed prominently on the invoice or
receipt;

XXX XXX XXX

(3) The date of transaction, quantity,
unit cost and description of the goods or
properties or nature of the service; and xxx
(Emphasis supplied)

SEC. 4.113-1. Invoicing
Requirements. -

(A) A VAT-r jistered person
shall issue: -

(1) A VAT invoic- for every sale,
barter or exchange of goods or properties;
and

XXX XXX XXX
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In addition, the invoice or receipt must be duly
registered with the BIR as prescribed under Section 237 in
relation to ~2ction ™38 of the NIRC of 1997, as amended, to

wit:

Only VAT-registered persons are
required to print their TIN followed by
the word VAT’ in their invoice or official

| p . 3id  docunmr s ok
considered as a ‘VAT Invoice’ or VAT official
receipt. All  purcha: 5 covered by

invoices/receipts other than VAT
Invoice/VAT Official Receipt shall not give
rise to any input tax.

VAT invoice/official receipt shall be
prepared at least in duplicate, the original
to be given to the buyer and the duplicate
to be retained by the seller as part of his
accounting records.

(B) Information contained in
VAT invoice or VAT official receipt. -
The following information shall be indicated
in VAT invoice or VAT official receipt:

(1) A statement that the seller is a
VAT-registered person, followed by his TIN;

(2) The total amount which the
purchaser pays or is obligated to pay to the
seller with the indication that such amount
includes the VAT, Provided, That:

XXX XXX XXX

(c) 1If the sale is subject to zero
percent (0%) VAT, the term ‘zero-rated
sale’ shall be written or printed
prominently on the invoice or 1 :eipt;
(Emphasis supplied)

SEC. 237. Issuance of Receipts or
Sales or Commercial Invoices. - All persons
subject to an internal revenue tax shall, for
each sale and transfer of merchandise or

/
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for services rendered valued at Twenty-five
pesos (P25.00) or m e, issue “iuly
re "1 rec © or “al- or
C( al invg . prepared at st in
duplicate, showing the date of transaction,
quantity, unit cost and description of
merchandise or nature of service. xxx
(Emphasis supplied)

SEC. 238. Printing of Receipts or
Sales or Commercial Invoices. - All persons
who are engaged in business shall secure
from the Bureau of Internal Revenue an
authority to print receipts or sales or
commercial invoices before a printer can
print the same.

No authority to print receipts or sales
or commercial invoices shall ' 2 granted
unless the receipts or invoices to be printed
are serially numbered and shall show,
among other things, the name, business
style, Taxpayer Identification Number (TIN)
and business address of the person or
entity to use the same, and such other
information that may be required by rules
and regulations to be promulgated by the
Secretary of Finance, upon
recommendation of the Commissioner.

Pursuant to the foregoing provision of Section
106(A)(2)(a)(1) of the NIRC of 1997, as amended, in
relation to Sections 113( )(1), (B)(1), (2)(c) and (3), 237
and 238 of the same Code, and Section 4.113-1(A)(1), B(1)
and (2)(c) of RR No. *5-7905, any VAT-registered person
claiming VAT zero-rated direct export sales must present at
least three (3) types of documents, to wit: (1) sales invoice
as proof of sale of goods; (2) export declaration and bill of
lading or airway bill as proof of actual shipment of goods
from the Philippines to a foreign country; and (3) bank
credit advice, certificate of bank remittance or any other
document proving payment for the goods in acceptable
foreign currency or its equivalent in goods and services. In
other words, only export sales supported by these
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We “oncur:
(B 1/ m\( ‘,uilry\ A7 .
L V"LL R. BAUT! TA MA. "7'_EN M. RINGPIS-LIBAN
Associate Justice Associate Justice

ATTESTATION

I attest that the conclusions in the above Decision were
reached in consultation before the case was assigned to the
writer of the opinion of the Court’s Division.

Y
e
LOVELL R. BAUTISTA

Chairperson

CERTIFICATION

Pursuant to Section 13 of Article VIII of the
Constitution, and the Division’s Chairperson’s Attestation, it
is hereby certified that the conclusions in the above Decision
were reached in consultation before the case was assigned

to the writer of the opinion of the Court’s Divisioﬁ)(O

ROMAN G. DB ROSARIO
Presiding Justice



