REPUBLIC OF THE PHILIPPINES
COURT OF TAX APPEALS
QUEZON ~°TY

THIRD DIVISION

TOTAL (PHT "PPINES) C.T.A. CASE NOS. 8056
CORPORATION, and 8163

Petitioner,
Members:

BAUTIS A, Chairperson
FABON-VICTORINO, and
RINGPIS-LIBAN, JJ.

- versus -

_ Promulgated:
COMMISSIONER OF INTERN#

REVENUE,
Respondent.

Fabon-Victorino, J.:

In the instant consolidated Petitions for Review filed on
March 30, 2010! (for CTA Case No. 8056) and September 29,
2010,° (for CTA Cas No. 8163), petitioner Total (Philippines)
Corporation prays for refund or isst 1ce of tax credit
certificate in the aggregate amount of £1§&,,554,770.69,
allegedly representing unutilized input value-added tax (VAT)
attributable to zero-rated sa s for the four taxable quarters
of 7108, detailed as fol'~ws:

CTA Case No. | Period Covered | Amount of Claim I
[ 8(?6- First and Second Onartere (200RY | P QR 76N 987,68
8163 Third and Fourth Quarters (2008) 88,793,78—:":)1—
- TOTAL P187,554,770.69 /

! Docket, pp. 1-10.
2 Docket, CTA Case No. 8163, pp. 1-10.
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services attributable to its zero-rated sa ; for the 1% and
2" quarters of taxable year "208 were not properly and fully
substantiated; the sales of goods and services to various
allec ~ clients/affil te do not qualify for VAT z -o-rating;
the amount subject of the claim for refund do not pertain in
full to its input VAT attributable to its zero-rated sales for
the 1%t and 2" quarters of taxable year 2008; petitioner
failed to exhaust administrative 1 medies for failure to
comply with the legal requirements under Section 112(C) of
the National Internal Revenue Code (NIRC) of 1997; and a
claim for refund being in the nature of tax exemption is
strictly construed against the claimant, hence, looked upon
with disfavor.

On November 19, 2010, respondent filed her Answer®
in CTA Case No. 8163 invoking Section 23 of Republic Act
(RA) No. 7916 which states that an enterprise registered
with Philippine Economic Zone Authority (PEZA) has the
option to choose between two sets of fiscal incentives. The
first, provided for under Presidential Decree (PD) No. 66, as
amended, and Section 24 of RA 7916 which include the 5%
preferential tax on gross income earned in lieu of national
and local taxes, and the second, those under Book VI of
Executive Order No. ™75, including but not limited to an
income tax holiday (ITH) of 4 to 6 years depending on
whether an 1tity is register 1 as a pioneer or non-pioneer
enterprise. If 1 ecozone enterprise chooses the 5%
preferential tax, it is e> mnpt from payment of all national
and local taxes. However, if the option chosen is the income
tax holiday, the ecozone enterprise is only exempt from
payment of the income tax but still subject to other national
internal revenue taxes including the VAT. Thus, if
petitioner’s PEZA-registered enterprises clients availed of the
income ¢ x holiday under Executive Order No. 226,
petitioner’s sales of goods, property and services to them
shall be subject to 12% VAT.

Further, in an action for tax refund/credit, petitioner
has the burden of establishing by sufficient evidence his
entitlement to refund and failure to discharge this burden is
fatal to his cause. Petitioner must prove that compliance
with the requirements under £ ction 11™ (A) and (C) of the

8 Docket, CTA Case No. 8163, pp. 42-45.

/
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network and carry out the purchase, acquisition, including
importation, if appropriate, storage, marketing, distribution,
transport, u¢ . wholesale, exportation, refinement,
tr-—tm 1t, distillation and --1ufaci -e of, and generally
deal in, Fuel Oils, Gas Oils, Gasolines, Lut*“-icants and,
subject to market conditions, Bitumens, _olvents and
Kerosenes and, subject to the written agreement of the
st ckholders, any and all kinds of oil and oil products, such
as Jet Fuel and liquefied petroleum gas. It is also a VAT-
registered entity as evidenced by BIR Certificate of
Registration No. OCN 8RC0000019580 and was assigned
with 1;‘raxpayer's Identification Number (TIN) 005-145-964-
000.

On November 27, 2009, petitioner filed an
administrative claim for refund of unutilized input taxes for
the 1%t an® ™" quarters of taxable year 2008 in the amounts
of P41,20.,,066.62 and £57,555,921.06, respectively, with
the Large Tax Audit and Investigation Division II of the BIR.

Witr s5s Dennis M. ~dra elaborated the foregoing
testimony in his Judicial Affidavit. !> He declared that as
petitioner’'s Tax Specialist, he prepared and reviewed
petitioner’'s compliance with the tax rules and regulations.
However, he had no participation in the preparation of
documents and VAT returns pertaining to petitior r's
administrative claims for refund as he was not yet under its
employ when the taxable event for 2008 occurred. He
added that as a custodian petitioner’s tax | :wurns filed with
the BIR, he had access to the Filing Payment Step. In view
thereof, he was able to ascertain, after comparison, that the
documents supporting petitioner’s claim for refund were
accura print-outs °the documents already posted.

On November 27, 2009, petitioner filed its
administrative claims for refund of unutilized input taxes for
the 1% and "™ quarters of taxable year 2008 in the
respective amounts of #41,205,066.62 and £57,555,921.06.
On May 24, 2010, similar claims for ref 1d for the 3™ and 4™
quarters of the same year were filed in the amounts of /

14 Exhibit “C”, docket, p. 464.
15 Docket, pp. 218-231.
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However, despite the opportunity granted by the “ourt,
respondent d*~ not file any.*!

TH™ “7SU"S

The parties submitted the following issues per their
Consolidated Joint Stipulation of Facts and Issues,?? to wit:

A.  WHETHER OR NOT THE HONORABLE
COURT OF TAX APPEALS HAS
JURISDICTION OVER THE INSTANT
CASE.

B. WHETHER OR NOT PETITIONER’S
EXPORT SALES AND SALES TO
COMPANIES LOCATED IN SPECIAL
ECONOMIC ZONE/FREEPORT ZONES
ARE RO-RATED SALES.

C. WHETHER OR NOT PETITIONER HAS
UNUTILIZED INPUT VAT FOR THE 1%,
2 3 and 4™ QUARTERS OF
TAXABLE YEAR 2008 ARISING FROM
ITS DOMESTIC PURC ASES OF
TAXABLE GOODS AND SERVICES "\D
IMPORTATION OF GOODS, IN THE
AGGREGATE AMOUNT OF ONE
HUNDRED EIGHTY SEVEN MILLION
SIX HUNDRED FIFTY FOUR
THOUSAND SEVEN HUNDRED
SEVENTY THOUSAND AND SIXTY
NINE CENTAVOS (P187,654,770.69).

D. WHETHER OR NOT THE ALLEGED
UNUTILIZED CREDIT 3LE  INPUT
TAXES FOR TAXABLE YEAR 2008 ARE
PROPERLY ALLOCATED TO ITS ZERO
RATED SALES AND SALES TO
COMPANIES LOCATED IN SPECIAL
ECONOMIC ZONE/FREEPORT ZONES. /

2! Docket, p. 754.
22 pocket, pp. 208-209.
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The foregoing issues can be narrowed down to or
main issue of whether petitioner is entitled to refund or
issuance of tax credit certificate in the total amount of
P187,- 4,770.69, representing petitioner’s alleged unutilized
input VAT for the four quarters of taxable year 2008.

Sectio

WHETHER OR NOT THE ALLEGED
UNUTILIZED  CREDITABLE  INPUT
TAXES FOR THE FIRST AND SECOND
QL TS OF TAXF™" 7 YE'R °7°°7
ARE PROPERLY SUBSTANTIATED BY
INVOICES AND OFFICIAL RECEIPTS.

WHETHER OR NOT THE ALLEGED
UNUTILIZED  CREDITABLE INPUT
TAXES FOR THE FIRST AND SECOND
QUARTERS OF TAXABLE YEAR 2008
WERE NOT UTILIZED IN THE
SUCCEEDING TAXABLE QUARTER(S)
OR APPLIED AGAINST ANY OUTPUT
VAT LIABILITY OF TH  PETITIONER.

WHETHER OR NOT THE PETITIONER
SEASONABLY FILED ITS
ADMINISTRATIVE AND  JUDICIAL
CLAIMS FOR REFUND OR ISSUANCE
OF TAX CREDIT CERTIFICATE WITHIN
THE PERIOD PRESCRIBED BY LAW

WHETHER OR NOT F TITIONER IS
ENTITLED TO A REFUND AND/OR
ISSUANCE OF TAX CR™DIT
CERTIFICATE FOR THE ALLEGED
UNUTILIZED  CREDITABLE  INPUT
TAXES FOR T E FIRST, SECOND,
THIRD, AND FOURTH QUARTERS OF
TAXABLE YEAR 2008.

THE COURT'’S RU" "NG

112(A) of the NIRC of 1997, as amended,
provides the basis for refunds or tax credits of input tax
attributable to zero-rated or effectively zero-rated sales, viz:

s
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€ 2. 112. Refunds or Tax Credits of
Input Tax. -

(A) — 7 - Tfectiv 'y T 0-
rated Sales. — Any VAT-registered person,
whose sales are zero-rated or effectively
zero-rated may, within two (2) years after
the close of the taxable quarter when the
sales were made, apply for the issuance of
a tax credit certificate or refund of
creditable input tax due or paid attributable
to such sales, except transitional input tax,
to the extent that such input tax has not
been applied against output tax. Provided,
however, That in the case of zero-rated
sales under Section 106(A)(2)(a)(1), M)
and (b) and Section 108(B)(1) and (2), the
acceptable for gn currency exchange
proceeds thereof had been duly accounted
for in accordance with the rules and
regulations of the Bangko Sentral ng
Pilipinas (BSP): Provided, further, That
where the taxpayer is engaged in zero-
rated or effectively zero-rated sale and also
in taxable or exempt sale of goods or
properties or services, and the ar »unt of
creditable input tax due or paid cannot be
directly and entirely attributed to any one
of the transc “ions, it shall be allocated
proportionately on the basis of the volume
of sa'~3: Provided, finally, That for a person
making sales that are zero-rated under
Section 108(B)(6), the input taxes shall be
allocated ratably between his zero-rated
and non-zero-rated sales.

Thus, to be entitled to a refund or tax credit of input
VAT due or paid attributable to zero-rated or effectively
zero-rated sales, the taxpayer must satisfy the following
requisites, to wit:

1. there must be zero-rated or
effectively zero-rated sales;

/
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The same is true insofar as petitioner’s judicial claims
for refund are concerned. Section 112(C) of the NIRC of
1997, as amr 1ded, provides:

SEC. 112. Refunds or Tax Credits of
Input Tax. -

XXX XXX XXX

(C) Period within which Refund or Tax
Credit of Input Taxes shall be Made. — In
proper cases, the Commissioner shall grant
a refund or issue the tax credit certificate
for creditable input taxes within one
hundred twenty (7179) days from the date
of submission of complete documents in
support of the application filed in
accordance with Subsection ( ) hereof.

In case of full or partial denial of the
claim for tax refund or tax credit, or the
failure on the part of the Commissioner to
act on the application within the period
prescribed above, the taxpayer affected
n ¢, within thirty (30) days from the
receipt of the decision denying the claim or
after tt  expiration of the one hundred
twenty day-period, appeal the decis >n or
the unacted claim with the Court of Tax
Appeals.

From the foregoing provision, the CIR has 120 days
from the date of submission of complete documents in
support of the application f-r refund or tax credit of
input tax ! grant or deny the taxpayer’s claim. Upon
receipt of the adverse decision or expiration of the allowable
period of 170 days without any action on part of the CIR, the
taxpayer has 30 days, within which to appeal such
inaction with the Court of Tax Appeals.

Note that the prescribed period of “120+30 days”
provided under ection 11°°C) of the NIRC is mandatory
and jurisdictional as amplified by the Supreme Court in the
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consolidated case of Mindanao II Geothermal Partnership vs.
Commissioner of Internal Revenue and Mindanao I
Geothermal Partnership vs. Commissioner of Internal

w ', the p -tinent pc..ior of which &.2 quot 1
hereunder for ready | ~“erence:

The mandatory and jurisdictional
nature of the 120+30 day periods was
explained in San Roque:

At the time San Roque filed its
petition for review with the CTA,
the 120+30 day mandatory periods
we already in the law. Section
112(C) expressly grants the
Commissioner 12~ days within
which to decide the taxpayer’s
claim. The law is clear, plain, and
unequivocal: X X X the
Commissioner shall grant a refund
or issue the tax credit certificate
for creditable input taxes within
one hundred twenty (120) days
from the date of submission of
complete documents.” Following
the verba legis doctrine, this law
must be applied exactly as worded
since it is «clear, plain, and
unequivocal. The taxpayer cannot
simply file a petition with the CTA

without waiting for the
Commissioner’s decision within the
120-day mandatory and

jurisdictional period. The CT will
have no jurisdiction because there
will be no ‘decision’ or ‘deemed a
denial’ decision of the
Commissioner for the CTA to
review. In San Roque’s case, it
filed its petition with the CTA a
mere 13 days after it filed its
administrative claim with the
C mmissioner. Indisputably, San
Roque knowingly violated the /

23 G.R. Nos. 193301 and 194637, March 11, 2013.
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mandatory 120-day period, and it
cannot blame anyone but itself.

Section 117°C) a'"»> expressly
grants the taxpayer a 30-day
period to appeal to the CTA the
decision or inaction of the
Commissioner, thus:

xxx the taxpayer affected
may, within thirty (30)
days from tF - 1 :ceipt of
the decision denying the

claim or after the
expiration of the one
kF--adre”® “w~venty day-
period, appeal the

decision or the unacted
claim with the Court of Tax

Appeals. (Emphasis
supplied)
This law is clear, plain, and
unequivocal. Following the well-

settled verba legis doctrine, this
law should be applied exactly as
worded since it is clear, plain, and
unequivocal. As this law states, the
taxpayer may, if he wishes, appeal
the decision of the Commissioner
to the CTA within 30 days from
receipt of the Commissioner’s
decision, or if the Commissioner
does not act on the taxpayer’s
claim within the 120-day period,
the taxpayer may appeal to the
CTA within 30 days from the
expiration of the 120-day period.

Applying Section 112(C) of the NIRC of 1997, as
amended, the pertinent dates are as follows:

Date of Filing of

Date of Expiration

vate or
Expiration of

Administrative of the 120-day the 30-day Date of Filing of
Case No. | Year 2008 Claim period period Judicial Claim
8056 1st Quarter | November 27, 2009 March 27, 2010 April 26, 2010 March 30, 2010




DECISION

CTA CASE Nos. 8056 and 8163

Page 15 of 30

2nd Quarter | I

| 3rd Quarter |
Q142 Atk n"ale" M:]x 24 2010 canh:mlmr 21 ')rﬂn ~~gber 21, 2010

Clearly, petitioner’s judicial claims for tt four quarters
of 2008 were seasonably filed on March 30, 2010 and

Septembe

r 29, 2010.

Going on to the other requisites, petitioner maintains
that its sales of goods to companies located in foreign
countries, in special economic zones, and in freeport zones
qualify for VAT zero-rating pursuant to Section 106(A)(2) of
the NIRC of 1€~ 7, as amended, which states:

SEC. 106. Value-added Tax on Sale of
Goods or Properties. -

(A) Rate and Base of Tax. — xxX
(1) xxx

(2) The following sales by VAT-
registered persons shall be subject to zero
percent (0%) rate:

(@) Export Sales. - The term ‘-v~ort
sales’ means:

(1) The sale and actual shipment of
goods from the Philippines to a foreign
country, irrespective of any shipping
arrangement that may be agreed upon
which may influence or determine the
transfer of ownership of the goods so
exported and paid for in acceptable foreign
currency or its equivalent in goods or
services, and accounted for in accordance
with the rules and regulations of the
~ ingko Sentral ng Pilipinas (BSP);

(2) Sale of raw materials or
packaging materials to a nonresident buyer
for delivery to a resident local export-
oriented enterprise to be wused in
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m wfacturing, processing, packing or
repacking in the Philippines of the said
buyer's goods and paid for in acceptable
foreign currency and accounted for in
accordance with the rules and regulations
of tt T ingl Sentral ng Pilipinas (T™77?);

(3) Sale of raw materials or
packaging materials to export-oriented
enterprise whose export sales exceed
seventy percent (70%) of total annual
production;

(4) Sale of gold to the Bangko Sentral
ng Pilipinas (BSP); and

(5) Those considered export sales
under Executive Order No. 226, otherwise
known as the Omnibus Investment Code of
1987, and other special laws. (Emphasis
supplied)

Ir '~ 2d, sales by - VAT-registered t «xpayer from the
customs territory to entities located in export processing
zones are considered export sales under Executive Order
(E.O.) No. 226, otherwise known as the “Omnibus
Investments Code of 1987”, the relevant portions of which
are quoted for easy reference:

ARTICLE 23. ‘Export Sales’ shall mean
the Philippine port F.O.B. value,
determined from invoices, ills of lading,
inward letters of credit, landing certificates,
and other commercial documents, of
exports products exported directly by a
registered export producer or the net
selling price of export products sold by a
registered export producer to another
export producer, or to an export trader that
subsequently exports the same: Provided,
That sales of export products to another
producer or to an export trader shall only
be deemed export sales when actually
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Further, Section 4.106-5 of RR No. 16-05, as amended
by RR No. 04-07, classifies as “export sales” the sales to
export processing zones pursuant to RA Nos. 7916, 7903
and 7922, and other similar export processing zones; sa’
to enterprises duly registered and accredited with the Subic
Bay Metropolitan Authority pursuant to RA No. 7227; and
sales of goods, properties or services made by a VAT-
registered supplier to a Board of Investments (BOI)-
registered manufacturer/producer whose products are 100%
exported, to wit:

SEC. 4.106-5. 7=2ro-Rated Sales of
Goods or Properties. - XXX

The following sales by VAT-registered
persons shall be subject to zero percent
(0%) rate:

(a) Export Sales. - ‘Export Sales’ shall
mean:
XXX XXX XXX

(5) Transactions considered export
sales under Executive Order No. 226,
otherwise known as the Omnibus
Investments Code of 1987, and other
special laws.

‘Considered export sales under
“xecutive Order No. 226’ shall mean the
Philippine port F.O.B. value determined
from invoices, bills of lading, inward letters
of credit, landing certificates, and other
commercial documents, of export products
exported directly by a registere export
producer, or the net selling price of export
products sold by a registered export
produc - to another export producer, or to
an export trader that subsequently exports
the same; Provided, That sales of export
products to another producer or to an
export trader shall only be deemed export
sales when actually exported by the latter, /
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as evidenced by landing « ‘tificates or
similar commercial documents; Provided,
further, That pursuant to EO =26 and other
s tial ' w~s, even without actual
exportation, the following shall be
¢ sidered consti ‘ively «<port 1: (1)
¢ 5 to bonded manufacturing warehouses
of export-oriented manufacturers; (™)
ale to export proc ssing zones
pursuant to Republic Act (RA) Nos.
7916, as amended, 7903, 7922 and
other similar export processing zones;
(3) sale to enterpr° 2s duly registered
and accredited with the Subic Bay
Metropolitan Authority pursuant to RA
7227; (4) sales to registered export
traders operating bonded trading
warehouses supplying raw materials in the
manufacture of export products under
guidelines to be set by the Board in
consultation with the Bureau of Internal
Revenue (BIR) and the Bureau of Customs
(BOC); (5) sales to diplomatic missions and
other  jencies and/or instrumentalities
granted tax immunities, of locally
manufactured, assembled or repacked
products whether paid for in foreign
currency or not.

For purposes of zero-rating, the
export sales of registered export traders
shall include commission income. The
exportation of goods on consignment shall
not be deemed export sales until the export
products consigned are in fact sold by the
consignee; and Provided, finally, that sales
of goods, properties or services made
by a VAT-registered supplier to a BOI-
registered manufacturer/producer
whose products are 100% «ported
are considered “¢(port sales. A
certification to this effect must be issued by
the Board of Investment (BOI) which shall
be good for one year unless subsequently
re-issued by the BOI. " mphasis supplied)
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from taxation, a claim for refund is strictly construed against
the claimant and the failure to discharge the burden is fatal
to the claim.??

WHEREFORE, the Petitions for Review separately filed
by petit'”-1er Total (Philippines) Corporation for refund or
issuance of tax credit certificate are hereby DENIED, for
lack of merit.

SO OFTER™D.

ESPER A R. F£"ON-VICTORINO
sspciate Justice

S & A g 7‘/1’\'
MA. BELEN M. RINGPIS-LIE
Associate Justice

A FATION

I attest that the conclusions in the above Decision were
reached in consultation before the case was agsigned to the
writer of the opinion of the Court’s Division.

LOVEL"' TAUTISTA
Chairperson

32 Emmanuel and Zenaida Aguilar vs. Commissioner of Internal Revenue, CA-G.R SP 16432,
March 30, 1990.
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CERTIFICATION

Pursuant to Artic/ VIII, Section 13 of the Constitution,
and tr Division Chairperson’s Attestation, it is hereby
certified that the conclusions in the above Decision were
reached in consultation before the case was assigned to the
writer of the opinion of the Court.

ROMAN G. DEF'ROSARIO
Presiding Justice



