REPUBLIC OF THE PHILIPPINES

COURT OF TAX APPEALS
QUEZON CITY

KANEC SOTOYAMA, MIKIO

KAWA, FUJICC MAWA and

MASAYODSHI IWAMA,
Petitioners,

- versus - : C.T.A, CASE NO. 2902
THE COMMISSICNER OF CUsTCMS,
Respcondent, 4’93 /2‘?
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DECISION

This case, submitted for judgment on the
pleadings, records of the Bureau of Customs and
res;ective memcranda c¢f the parties, is an appeal
from the decision cf respondent Commissicner cf
Customs dated June 30, 197€, affirming the decision
of the Collector of Customs of th;_ﬂanila Inter-
natipﬁal Airport in Seizure ldentitication Nc; MIA
1350175 dated March 16, 1976, decreeing the fore
feiture of foreign currencies consisting of United
States dollars, Japanese Yeniand Hongkong dollars
in the total amounts of U£$105,145.00, ¥178,000,00
‘and HE$35,00, respectively, for viclation cf Sec-
tion 3 uf Central Bank Circular Noc, 265 in relaticn

to Section 2530(f) of the Tariff and Customs Code.
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From the records of the Bureau of Customs, we
gather the fcllouwing undisputed facts:

Petiticners lnneo_&otoyaml. Mikio Nawa, Pujicec
Nawa and Has;yolhi Iwama, all J@panolo nationsals,
arrived in the Fhilippines on Dcccmbcr 29, 1975 as
tourists or temporary visitcrs. :

In the morning of January 11, 1976, they were
scheduled to leave the country on flight CXS00 of
a Cathay Pacific Airways plan; bound foxr Hongkong,
Hhoﬁ they were checking-in their luggage through
the Customs at the departure area of the Manila In-
‘ternational Airport, they were asked by customs
examiner Josefina Tolentino (through Masaycshi Iwama
who could understand and speak English) if they |
had dollars with ihem, and to which questicn, they
answered in the nogative; However, upon search
and exam;nations. Mrs, Tolentino found foreign cure
rencies cleverly hidden in their luggage, to wit:
(2) in the sdifcaie of Kaneo Sotoysma - U5522,000,00)-
(b) in the suitcase of Masayoshi Iwvama - US56,000,00;
and. (¢) in the suitcase of Pujico Nawa - US$2,000,00.
Likewise, customs examiner Antonic Versocza, who
‘was also assicned 1n-;ho same checking area together
with examiner Tolentino, fcund concoaléd in the
pockets of a pair df trousers inside cf Sotoyana's

suitcase, UL540,000,00. Thereafter, at the MIA
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Customa Police Headguarters, a physical body
gearch conducted by custums police and special
investigator Rodolfo Bautista resulted in the dis~

covery of additicnal foreign currencies. 1In the

hip pockets of Sotoysma's coat were found uss9e, 500,00,

¥11,500,00 and HK$35.00; and hidden in his pair of
.-hoa: were U5520,000,00, Similarly, in the hip
pockets of Iwama's coat, 552,515,000 and ¥95,000.00
were discovered; and in the coat of Hik.o Nawa, ‘
Us§2,600,00 and ¥71, 500,00 were found,

Admittedly, petiticners had no‘par@it or authu;
rity from the Central Bank to bring out the foreign
currencies found in their possessicn, Conseguently,
seizure proceeding (Seizure Proceeding No, MIA 1350-
76) was inastituted by the Bureau of Customs against
the said.!ariiqn currencies (amcunting all in all
tﬂ‘$105,145.00, ¥178,000.00 and #¥$35,00) for vio-
lation of Secticn 3 of Central Bank Circular MNeo,
265, in relation to section 2530(£) of the Tariff
and Customs Code,

On March 16, 1976, after several hearings, the
Collector of Cust ms of the Manila Internaticnal
Adrport rendered a decision decreeing the forfei- -
ture of the subject foreign currencies for vio-

lation ut the aforesaild laws, wnich decision on

appeal by petitionera, was a: firmnd by res,ondant
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Commissioner of Customs on June 30, 1976, Two
subsequent motions for reconsideration interposed
by petitioners were of no avail. Hence, the pre-
sent appeal.

The issue for judicial determination is whe-
ther or not the subject foreign currencies (or fo-
reign exchange) found in the possession of.subject
Japanese tourists while aboutstb‘dopatt from the
country in January 1976, and who have no permit or
authority from the Central Bank, are subject to
fbtfciturc for viclation of Section 3 of Central
Bank Circular No. 265, in relation tc Section 2530(f)
of the Tariff and Customs Code, as amended by Pre-

sidential Decree No., 34, which provide as follows:

Central Bank Circular Nc, 265

X x x ~ E R = - X X X

3. No person shall take out or export
from the Philippines foreign currency or
any other foreign exchangeé except as other-
wise authorized .by the Central Bank,

X X x - - X x X - X X X

m——

SO

- SEC, 2530, =~ gggggggz Subject to For- .
feiture Under Tariff and Customs Law, -
Any vehicle, vessel or aircraft, cargo,
article and other objects, shall, under
the following conditions be subject to -
forfeiture:

X X X - X X X S X X X
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(£) Any article the importation or

exportation of which is effected or attempted -
contrary to law, or any article of prohibited
importation or exportation, and all other
articles which, in the opinion of the Collec-~
tor, have been used, are or were entered to
be used as instruments in the importation or
exportation of the former:;

x X x - X X X - X x X

In a nutshell, the position of petiticners is
that there was no viclation of Central Bank Circular
No. 265; hence, forfeiture under Section 2530(f) of
the Tariff and Customs Code is without basis or
merit.

In their mcmoranda; it 1s stressed that Central
Bank Circular No. 265, which was issued by the
Central Bank of the éhiuppinu on November 20, 1968,
was implemented and ampiified‘by Central Bank Cir-
cular N;. 266 on November 26, 1968, r.quirinq tem~
porary visitors to accomplish currency declarations,
But this Circular (C.E. Circular No, 266) was com-
pletely repealed and revoked by Central Bank Circue.
lar No, 270 on April 16, 1969, thus doing away with
the currency declaration‘requiremeni. FPurthermore,
S8ection 6 of Central Bank Circular No, 265, was
amended by Central Bank Circular No. 273 on April
25, 1969 and on July 19, 1976, the Central Bank
issued Circular No. 534, expressly p{ovidinq that
the provision prohibiting the taking or sending out

of the Philippines of foreign exchange without
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specific authority from the Central Bank shall not
apply to tourists and non-resident temvorary visi-
tors who are taking or sending out of the Philippines
their own foreign exchange brought in by them, |

Thus, according to petitioners, Section 3 of
Central Bank Circular No, 265 has,;likcwiso. been
repealed, and it is clear that at the time this
incident occurred on January 11, 1976, tocurists cor
non-resident temporary visipora may bring in and
take out of the Philippines any amount of foreign
exchange provided that the foreign currency or
: .xchthgc they bring out dces not exceed what they
bréhght in., And inasmuch as the foreign currenc;es
found in their possession while about to depart
from the country were brought in by them from Japan,
petitioners claim that there was no viclation of
Central Bank Circular No. 265, in relation to SQc;
tion 2530(f) of the Tariff and Customs Code.

" Fetitioners would further capitalize on the
fact that they have not been pfduecuted criminal;y
fbr violation of the Central hank~§1reulars, which
" allegedly proves and indicates that there is no
factual .or legal basis for the forfeiture of the
confiscated foreign currencies.

Respondent, on the other hand, maintains in

his memorandum that: (1) while Central Bank Cir-
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cular Ko. 270 dated AprilAls. 1969 revoked Central
Bank Circular No., 266 and thus abolished the cur-
'rency declaration requirement for tourists and non-
_res;dant temporary visitors, this did not, in any
way, revoke or repeal Central Bank Circular No,
265, Section 3 of which prohibits the tak;nq out
or exportation of foreién exchange without prior
authorization from the Central Bank; (2) the non-
filing of criminal charges against petitioners was
on account of the fact that the government had in-
sufficient evidence on how the subject foreign cur-
rencies were obtained locally and, further, that
the penal provicion of Central Bank Circular No,
265 (Sec. 6) does not apply to tourists or non-
resident temporary visitors; and (3) the prvv;-
sions of Central Bank Circular No. 534 dated July
19, 1976 aré not applicable to the inatant-case
(which happened on January 11, 1976) because said
'Ciféular has no tdtroactiwe application, and, even
assuming that such circular ha: retroactive effect,
the same cannot Se av:ileé of by petitioners be- .
cause they have not sufficiently and gatisfaqﬁorily‘
shown that the subject foreign exchange were brought
in by them.

The Court is of the persuasion that prior to
the 1ssua§ce and effectivity of Central Bank Cir-

cular No, 534, the provisions of Section 3 of
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CQntfal Bank Circular No. 265 had not been amended
nor repealed by the subsequent circulars of the
Central Bank, So, on January ll, 1976, when this
case arose, said Section 3 of Central Bank Cir-
cular No, 265 was still in force and in effect. A
perusal and analysis of the pqrtinnntfprofisidns
of the Central Bank circulars involved clearly
indicate and demonstrate the basis for this

deduction,

X X X - X x X - X X X

3. No rson shall take cut or export
from the Philippines foreign currency or an
other foreign exchange except as otherwise
authorized by the Central Bank,

X X X - X X X - X X X

6, Strict cobservance of the provisions
of this Circular is enjoined; and ;Ex_ggg%-
gggg_ggggiﬁ, firm or corporation, who, being
bound to the observanc: thereof, or of such

. other rules, regulations or directives as
may hereafter be issued in implementation of
this Circular, shall fail or refuse toc comply
with, or abide by, or shall vioclate the same,
shall be subject to the penal sanctions pro-
vided for under Section 34 of the Central
Bank Act, (underlining su;plied.)

k No, 26
9

In implementation cf the provisions of
Central Bank Circular No, 265 dated November
20, 1968, the fcollowing rules and regulations
are hereby promulgated:
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SECTION 1., (a) Every Philippine
reasident departing from or returning
tc the Philippines from abroad and every
temporary visitor entering the Philippines,
including members of the crew or com-
plement of vessels and airplanes engaged
in internatiocnal transportation, shall
accomplish a Currency Declaration on CB.
- Form No., 303 and shall declare on this
form all Philippine currency and foreign
exchange carried by the Declarant,

X X X - X xXx X - X X x

: (c) Temporary visitors (i.e., all
perscns who are not residents of the
Philippines) entering the Philippines,
including members of the crew or cocmple~
ment of vessels and airplanes engaged in
international transportation, shall ex-
hibit their accomplished Currency Dec-
laration to the Central Bank represen-
tatives at the pier or airport of entry
who shall stamp the Currency Declaration
and retain the stub, The visitor shall
keep his Currency Declaration during his
stay in the country. He may carry with
him all the foreign exchange declared by
him in his Currency Declaration, but to
meet his local currency needs during his
gstay in the Philippines, he shall sell
foreign exchange for Philippine pesos
cnly to authcrized agents of the Central
Bank, He shall not take 6ut of the Phi-
lippines foreign exchange in excess of
the amount brought in by him, At the
time of his departure from the country,
the temporary visitor or member of the
crew or complement of a vessel or aire
plane engaged in international transpor-
tation shall surrender his Currency Dec-
laration to the Central Bank representa-
tives at the pier or airport of departure.

Pursuant to Resolution No., 594 dated
April 14, 1969, of the Monetary Board, Cir-
cular No,., 266, dated November 26, 1968, is
hereby revcked, effective immediately.
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Henceforth, no currency declaration of
any kind shall be required either from out-
going or incoming passengers.

-

Pursuant to the provisions of Republic
Act No, 265 and by unanimous vote of the Mo-
netary Board, and with the approval of the
President of the Fhilippines and in accor-
dance with executive and international ag-
reements to which the Republic of the Phi-
lippines is a party, the following regula-
tions are hereby'promulgated:

X X X - X X Xx - X x Xx

SEC, 2. Section 6 of Central Bank
Circular No. 265 dated November 20, 1968,
is hereby amended to read as follows:

“6, Striet observance of the pro-
visions of this Circular is enjoined;
and an son, firm or corporation,
who, E%Tng bound to the observance
thereof, or of such other rules, regu-
lations or directives as may hereafter
be issued in implementation of this
Circular, shall fail or refuse to
comply with, or abide by, or shall
violate the same, shall be subject to
the penal sanctions provided for under
Section 34 of the Central Bank Act,”
(emphasis supplied.)

x X X - XX Xx - x X X

Section 3, Unle:s specifically autho-
rized by the Central Bank or allowed under
existing internaticnal agreements or Central

Bank regulations, no person shall take or

transmit or attempt to take or transmit
foreign exchange, in any form, out of the
Philippines directly, through other persons,
through the mails, or through internaticnal
carriers.
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The provisions of this Section shall
not apply to tourists and non-resident tem-
porary visitors who are taking or sending
out of the Philippines their own foreign
cxchango‘bropght in by them,
X X X - X X % - X X x
Section 6, All provisions of existinq
Central Bank regulations wiich are incon-
sistent herewith are hereby revokodnnd/bt
modified accordinqu. .
x X X - x x x - X XX
As will be noted, Section 3 of Central Bank
Circular lio, 265 does not make any gualification
in prohibiting iho taking out or exportation of
any foroiqn\currency or foreign exchange without
authcrization from the Central Bank, It states in
general terms and without qualification: *no
perscn®, and this plainly and clearly includes
foreign tourists and ncn-resident temyorary visi-
tors. On the other hand, Section 6 thereof makes
reference only to "any resident person, firm or
' cﬁrpnratiun.“ Wothing there i‘ said of tourists
;nd non-resident tem; orary visitors. This can
only mean to refer, insofar as the applicihiiity
of the penal sanctions or criminal liability is
concerned, to resident perscns, Tourists and non-
resident temporary visitors are not resident per-
scons., The non-imposition of th: penal sanctions

under Secticn 34 of the Central Bank Act againat

tourists and non-resident temporary visitors for
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not observing the provisions of the Circular as
required by Section 6 thereof does not therefore
affect the prohibition against such tourists and
non-resident tewporary visitors from taking out
or exporting ffom the Fhilippines foreign currency
‘or any cther foreign exchange ex:ept'as'authoritid
by the Central Bank‘undar Section 3 of C1rc§1ar_
No., 265,

As the opening paragraph expressly states,
Central Bank Circular No, 266 is merely an imple-
menting circular of Central Bank Circular Neo, 265,
promulgating the rulen'and'rnqulutiona'fur the en-
fércemcnt therecf, The Currency Declaraticn re;
guirement provided therein is intended to‘qake
more effective Circular lc, 265 and said require-
ment is not actually in conflict or inconsistent
with the previsions of the latter. The provisions
of Central Bank Circular No, 266 neither express
nor qmply an amendment or a fupenl of the provi-
sions 6£ Section 3 of Central Bank Circular hNo,
265, Thus, the revocation thereof by Central Bank
‘Circular o, 270, thereby abolishing the currency
dcclaratlon requirecent, did not, at all, effect
a repeal or revocaticn of Circular No, 265, par-
ticularly Section 3 therecf,

The ruling cf this Court in the case ©f Leon
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Zelman vs, Rolando G, Geotina, C.T.A. Case No,
2394, January 1, 1976, which involved forfeiture
of foreign exchange for vioclation of Section 3
of Central Bank Circular No, 265 and Section 1l(c)
of Central Bank Circular No, 266, in relation to
Section 2530(f) of the Tariff and Customs Code,
plainly indicates that, apart from CQntfal Bank
Circular No. 266 and d;lpite its revccation by
Central Bank Circular No., 270, Section 3 of Central
Bank Circular No. 265 has not been affected and,’
therefore, is =2till applicable at the time pertie-
nent to this case. 8Said this Court in that case:

n the bills and foreign exchange
in question are subject to forfeiture under '
Section (three) 3 of Central Bank Circular
No, 265 in relation to Section 2530 of the
Tariff and Cust ms Code., Said Circular, is-
sued by the Central Bank pursuant to the
powers vested it by its charter, is subject
to enforcement by the Bureau of Customs and
forms a part of our Customs Law. Violations
thereof comes within the purview of Section
2530 of the Tariff and Customs Code although
the circulars do not provide for confiscation

-in case of viclation thereocf, x x X.
Thus, the exportation of dollars without
authority from the Central Bank, which is
ggohiblted by ection 3 8L Eircular No.

265 1s subject to forfeitufe in favor of the
government under Section 2530 (f) of the Cus-
toms Code as exportation effected contrary

to law, For this it suffices that petitioner
is caught attempting to bring cut of the
Philippines dollar bills and foreign exchange

without authority from the Central Bank,
Section 3 of Circular No, 265 covers all man-
ner of exporting foreign exchange without
authority from the Central Bank, whether it

is brought out by outgcing passengers,

sent through the mail, or hidden in cargg
sent abroad,  (Underlining supplied )

115



DECISICN -
CTA CASE NC . 2902

- 14 =

‘sinilnrly. the issuance of Central Bank Cir-
cular No. 273 on April 25, 1969, amending the
penal provisions under Section ¢ of Central Bank
Circuiar Ro.l265, did not affect the applicabi-
lity of Section 3 thorcof. Said amendwent which,
in fact, made the penal sanctions now applicable
to any Egggmn in general, instead of limiting the
same to any resident perscn, firm or corporation
prior to the amendment, the more clearly demcns-
trates the intention and pulicy of the Central
Bank to maintain and revitalize the enforceability
of Section 3 of Central Bank Circular No. 265,
and to subject to criminal liability viclatiocns
thereof even as against tourists and non-resident
temporary visitors,

" Indeed, it may be ccnceded that after the
_issuance of Central Bank Circular No, 534 on July
19, 1976, a partial amendment to Section 3 of
CQnifll Bank Circular No, 265 may have been ﬁftccted.
For the while, Sectiom 3 of Central Bank Ciréulnr |
No. 265 axpressiy. and without any quaiificatinn.
preohibits any person from exporting or taking out
of the cocuntry any forelign exchange unless autho-
rized by the Central Bank, Section 3 of Ctentrali
'Bapk Circular Ne, 534 which, in its first pcrtien,
in effect, reiterated tﬁa same prohibition aqainué'

the taking cut of foreign exchange as provided in
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Section 3 of Central Bank Circular No, 265, express-
ly provides in its second portion or paragraph that:
“The provisions of this Section shall not aprly to
tourists and non-resident t‘nporary visitors who
are taking or sending out of the Philippines their
pﬁn foreign exchange brought in by them,"™ 1In other
words, under Section 3 of Central Bank “ircular No.
534, tourists and non-resident temporary visitors
who are bringing or sending out of the Philippines
their own foreign exchange brpuqht in by them are
not required to secure a specific authority from

the Central Bank, However, as correctly observed

by resprondent, Central Bank Circular No, 534 does
not have a retroactive provision and it can not,

therefore, be given retrocactive effect, 1It is
well settled that statutes have ﬁo retroactive effect
unless otherwise provided tﬁerein. (Espiritu vs.
Cipriano, No. L=32743, r‘bruary 15, 1974, 55 SCRA
533.)

Consequently, since the law apyliéablc to this
cgse is Section 3 of Central Bank Circular Nc. 265,
there was clearly a viclation thereof when peti~
tioners attempted to export out of the country the
subject foreign exchange without an authority from

the Central Bank.  The said foreign exchange are
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Firstly, as shown by the evidence presented
by the égntral Bank lawyers who ccllaborated with
the Customs lawyers during the seizure proceedings,
the fcreign exchange laws of Japan restrict and
" 1imit the amount of foreign exchange and currency
that Japanese residenfs'travolinq abroad may bring
out of Japan. Residents of Japan may purchase
" foreign currencies for expenses in connecticn with>
travel abroad up to.Ussl.SO0,00 a trip, subject to
validation by a furq}qn exchange bank; and appli-
catiocns in excess of U551,500,00 a perscn a trip
requires the approval of the Dank of Japan, Both
residents and non-residents of Japan may tnke:out
freely up to 30,000,000 Japanese yen, And said re-

sidents traveling abroad are required to have their

norts marked fo e amcount of foreign exchange

being purchased. (See 56th Annual Report on Ex-

)

change Restrictions, International Monetary Fund,
Halhiggton; 1978, ppr. 276-280 fohs. "o o "O-4%,
pp. 335-338, Polder 2, Custcms recy/) In this case,
it has been establiished, and unccntroverted, that
the amounts of foreign exchange indicated in the
passports of petitioners when th;r arrived in the
Phiiippin-s on December 2%, 1975 are as follows: |
Kanec Sotoyama - Fassport ME lo, 2831591 -

(Exh, “6", p. 304, Polder 3,
Customs rec.)
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thérofore.subject to forfeiture under Section 2530(f)
of the Tariff and Customs Code. Petitioners® defense -
that they are Japanese tourists or non-resident
tempofary visitors taking out their own foreign
exchange brought in by them cannot sﬁfficc to de~
feat the express and unqualified provisions of Sec-
tion 3 of Central Bank Circular No. 265 that "No
person shall take out or export from ‘the Philippines
foreign currency or any other foreign exchange ex-
cept as otherwise authorized by the Central 3ank“,
because, admittedly, they had no authority from
the Central Bank to bring out of the Philippines
the said fofuiqn currencies., And, certainly, to
p.titionqrs may well apply the ruiing of this Court
in the case of Leon Zelman vs., Rolando G. Geotina,
supra, for which thoy'are.similariy situated,

At any rate, even assuming arguendo that, at
the t;mc this incid.nt occurred, the policy of the
CQnt:;I Bank to allow ‘tourists or non-regident tem-
porary visitors to bring out of the ccuntry‘thc
foreign exchange brought in by thém/alrcady existed,
the Court is not inclined to believe tﬂat the
foreign exchange in guestion, involving as they are
substantial amounts of United States dollars and

Japanese yen, were brought in by petitioners,
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Mikio Nawa - Passport ME Ko, 1076831 -
IRt Ciltins ey M

. .

Pujiko Nawa - Passport ME No. 1076832 --
§500,00 (Exh, "5", p. 305,

Folder 3, Customs rec.)

Masayoshi Iwama - Passport ME No, 1614644 -
'$900,00 (Exh, "7*, p. 303, Polder 3,
Customs rec.) '

Evidently, these facts militate against the theory

of petiticners that the large and excessive amounts

of foreign exchiange they were taking out of the

Philippines on January 11, 1976 were the foreign

currencies or foreign exchange brought in by them,

-Secondly, if the foreign exchange in guestion
were brought in by petiticners and that peiitioncrs
were thcn-allowqd:under Central Bank laws to bfing
them out even without authoriﬁx from the Central

Bank, it is very intriguing, indeed, and difficult

to understand why such foreign exchange had been

clandestincly.and meticulously éoncealod in their
porsé;; and suitcases so much :so that at fhe de-
parture area of the Manila International Airport,
petitioners had to deny to the customs examiners
before actual examination tha£ they had dollars
with them, What were they afraid of? After all,
as again shown in the passports of Masayoshi Iwama

(th; Japanese who could understand and speak

English) and Mikio Nawa (see Exhs., “T" to "T=7",

inclusive, pp. 318-325, Folder 2, Customs rec.; and

. 120



DECISION -
CTA CASE NGO, 2902

-19 -

Exh, “U" to "U=-6", inclusive, pp. 314-317, Folder

2, Custcoms rec.), they had been to the Fhilipines
several times pricr tb their arrival on Deceber

29, 1975, and they knew or ought to kngw more or
less the foreign cxchanq;-laws and regulations of
the Central Bank, especially concerning tourists

and ncn-resident tonporaty.visitorn.'

Thirdly, while the records cf the Bureau of
Customs relating to this case 4o not show, by direct
evidence, the manner as tc how the foreign exchange
in guestion were obtained locally, as the informers
who knew and gave the information roq:rdtng'this
matter were never made to testify, but only the
persons tﬁ whom said information was given, namely:
Atty. Severino ﬁ-yaa and Lixto Bernabe who executed
a sworn.affidlvit tc this effect (Exh, *5%, p.

327, Customs rec., Folder 2), the information as

to th’ identities of ﬁhe Yapanese concerned, par-
,ticul;rly that of Masayoshi lwama and of Kaneo
Sotoyama, and the uﬁhstnntial amount of United States
deollars that they were carrying} proved to be cor-
recf and was duly cstablish;d by evidence, These
circumstances, when summed up with the facts and
and circumstances already sﬁown above, could well
contribute to the proposition, if not conclusion,
that the foreign currencies in ducstiﬁn did not

come from without but from within the Philippines.
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Fourthly, petitioners themselves never ap-
peared to explain, nor were they presented by
théir counsel during the seizure proceedings in
the Bureau of Customs or the hearing before this
Court, to testify for their defense, especially
as to the scurce and the justification of the
large sums of foreign exchange being taken oui
by them, &uch stress wa; placed by them on the tes-
timony of a certain Major Amistoso of the Philippine
Alr Force that the foreign exchange in question were
bought by pctitionqrs from the black market in
Japan, (see pp. 11-16 & 22, Folde: 4, Customs rec.)
However, Amistoso's testimony on this boint did not
come from his own personal knowledge but only as ale
legedly told to him by petiticners themselves. And
in his previous direct cxamination—on February 4,
1976, Major Amistoso, who testified that he con-
ducted an interview with petitioners in written
quaséions and answers in the afternoon of January 11,
1976 (see pp. 93-99, Polder 4, Customs rec.), when
queried by petitioners' counsel whether he had
asked the question, and received an answer from
them, where the foreign curréncy came from,
could not even recall having propounded such a
guestion, (See pages 83-93, Polder 4, Customs

rec.). Apart from these, it was insisted several
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times by counsel for the Bureau of Customs that
the best evidence on the matter invclved in the
interview of petitioners would be the written state-
ments of petitioners themselves as taken down by
said witness, but the same were never presented or
offered in evidence. (see pp. 83-93, 1d,)

Verily, the hearsay nature of Amistoso's
testimony as to the'source'of the subject foreign'
exchange, coupled by the fact that the written
statements of petiticners allegedly taken down by
him during his intQFVicw were not prodﬁéed and pre-
sented, and the ambiguity and uncertainty exhibited
by said witness in his previous testimony on di-
rect examination, cast not only a cloud of doubt
on the truth and credibility of his sworn statements
but also impaired the probative value or weight of
snidlwitness' testimony., And to the mind of the
Court, the black market theory was apparently cone
coc;ed and conceived to serve as a disguise or
cover=up to the reality that petitioners could not
have brought into the Philippipes these large sums
of foreign fxchnnqe because the foreign exchange
laws of Japan restrict gnd limit the amount of
foreign currency which Japanese naticnals and re-
sidents could bring out of Japan, which is ordi-
narily $1,500,00, In fact, as marked and indica-

123 | |



DECISION =
CTA CASE NO, 2902

- 22 -
ted on their passports,-none of petitioners had
been authorized to bring out of Japan more than
Us$l1l,000,00 each, )

Finally, petitioners' defense that they were
not prosecuted criminally for vioclation of the
Central Ban Circularlis not material and rele-
vant to this proceeding. As stated by respondent
on page 4 of his memorandum, the non-filing of
criminal charges against petitioners was due to
\the fact that the government hgd insufficient evi-
dence on how the subject foreign currencies were
obtained locally. rurth;r, 8ection-6 of Central
Bank Circular No. 265 (penal sanction) applies,
according to respondent, only to resident persons
and.not to tourists or non-resident temporary vi-
é;torn. At any rate, a forfeiture proceeding, as
aanctionpd\undor our Customs Laws, is in rem or
one q1r-ctod against the res and the article or
prdp;tty. 1h such proceeding, is considered the
cffender. (Lopes vs, Commissioner of éustoms.,CTA
Case No. 1933, December 17, 1971. citing Trias,
et al, vs., Acting Commissioner of Customs, CTA Case
No. 1413, March 18, 1964; Ampere Trading vs, Com-
missioner of Cuatoms; CTA Case No, 1959, March 27,
1972,) said procc.dind is independent of and is
wholly not affected by any c;im;nal proceeding
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in personan.

S

-Petiticner has lost sight of the fact
that his act of "importing contrary to law"
entails two penalties--one penalty for vio=-
lation of Central Bank Circular No. 44 as
prescribed by Section 34 of Republic Act No,
265 directed principally against the person
of the offender and which may be had in a
criminal prosecution involving an action
%g_ngggg%ag, and the other penalty of for-

eiture imposed by Section 1363(f) of the
Revised Administrative Code directed prima-
rily against the goods rather than the
offender and which may be had in action in
;g% (see Origet vs. U.5., 125 US 240, 246~
247; 31 L, Ed. 743, 746-747). The two pe-
nalties being distinct and different, the
forfeiture may be enforced against the goods
by proceedings in rem independently of the
criminal prosecution against the offender
(Origet vs. U.S., )« The imposition
of one does not preclude the imposition of
the other, for it is a well-established rule
that forfeiture proceedings stand independent
of and are whelly unaffected by any criminal
proceeding in personam (23 Am., Jur. 618).
For while punishment for the crime and for-
feiture of the goods might be coincident,
they are not necessarily so (U.5. vs, 25
Pkgs. of Panama Hats, 231 U.5. 358, 362, 58
L. Bd., 267, 269). Thus, while it is true
that the Bureau of Customs is not authorized
to impose the penalty prescribed by section
34 of Republic Act NHo. 265 for violation of

.Central Bank Circular No., 44, there is nothing

to preclude the Bureau of Customs from impo-
sing the penalty of forfeiture of the goods
or merchandise the importation of which has
been effected or attempted contrary to law
in accordance with section 1363(f) of the

‘Revised Administrative Code. (See Pascual

vs, Commissioner of Customs, 114 Phil. 953,

- 958-959,)

A forfeiture proceeding is, furthermore, civil in

nature (Manuel Bastida vs. Acting Commissioner of

Customs and the Court of Tax Appeals, No. L=
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24011, October 24, 1970, 35 SCRA 448) and, as such,
proof beyond reasonable doubt to establish con-
viction or a finding 6f guilt is not required as
in a criminal case. Mere preponderance of evidence
showing probable cause for the violation is suf-
ficient in such proceeding,

In seizure cases, one important as-
pect of the proceedings in the consider-
ation of the issues involved, is the duty
on the part of the government of presen-
ting evidence which indicates procbable
cause for instituting such proceedings.
(See U.S. vs. One Bag of Paradise and
Ghoura Feathers, N.Y., 256 ¥. 301, 167 C.
C.A. 473), And the term “probable cause",
which has been held synonymous with "rea-

- sonable cause", means less than evidence
which will justify ccondemnation. It im-
ports a seizure made under circumstances
which warrant suspicion (Locke vs., United
States, 7 Crank 25.5;7339). x x Xe
(8anchez vs, Comm. of Customs, BTA Case
No, 185, Nov. 2, 1954; affirmed, G.R. No.

As a matter of fact, there 1is another settled prin-
ciple that acquittal in a criminal case iz not a
ber to a forfeiture proceeding against the article.
(C.R. Sharp & Co., Inc. vs. Commissiocner of Customs,
C.T.A. Case No. 1309, August 17, 1964; affirmed
in G.R. No. L=-23803, Feb. 26, 1968, 22 SCRA 760.)

Iﬁ finding the subject foreign exchange for-
feitable, it might be stated in ﬁassing that while
the policy of the government is to encourage tourism

in order to enhance the flow of foreign exchange
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into the cocuntry, the taking or sending out of
foreign currencies brought in byltourists themselves
shouldras much as possible bq~without restriction
or regulation., Expectedly, tourists have to spend .
during their st;y here the foreign exchange, or
part of it, brought in by them and, 1o§1ca11y, when
they depart from the country, the fbreign éurroncy '
taken aut by them should be less than what was
brought in. The taking out of more than the amount
of foreign exchange brought.in Sy a tourist cannot
but therefore help create the suspicion that he is

bringing out the foreign exchange reserves of the

countty.
t

Accordingly, the decision of respondent
- Commissioner of Customs dated June 30, 1976 decla-
ring the forfeiture in favor of the Government of

the subject foreign currencies consisting of US
$105,145.00; ¥178,000,00 and HK$35.00 seized from
petitioners Kaneo Sotoyama, Mikic Nawa, Fujico

Nawa and Masayoshi Idéma. and covered by Seizure

Identification No., MIA 1350-76 of the Bureau of
Customs, for violation of Section 3 of Central Bank

Circular No. 265 in relation to Section 2530(f)
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Y e
of the Tariff and Customs que should be sustained. .
WHEREFORE, the judgment under re?iew is here-
by affirmed at petitioners' costs,
S0 ORDERED, -

Quezon City, April 23, 197%.

AMANTE FILLER
Acting Presiding Judge

1 CONCUR:

2

: F ‘"-__HT >

CONSTANTE ,C. ROAQUIN
Associate Judge



