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\EFURLIC OF THE PHILIPPINEL
, COURT (/" TAX APPEALS
b QUEZON CITY

MART LA rReTRIC cmm, 1

Potitioner, ' iy |
versus ) : CTA mn No, 1030 .
" J0SR B. LINGAD, in his kche |
capacity as Commissioner J1%
of Intcrml Revenue, ) :

Respondent (&(wﬂf

x.-'.ﬂ-m--dﬁ-.-u!'

\

pEC t.:'l ow.

4

' uttﬁm seels rn.r thn rm of thn duilim
. of mphnlont cm-umr of Intersal H-m
~ dated Verch 8, 1961 holding it liable for u:,alm&sr
- and #2,371423, &3 deficiency franchise tax and

surcharge for the peried from 1940 to 1951 and
merchant's sales tax for the years 1548, 1949 and
1951, vespestivels, or the total sum of P65,013.124
It aprears that on August 3, 1954, petitiover
nm a claim for refund of the sum of r;ay,sm-k?

‘uWHMﬂnMﬂihmanl

frlﬂﬁl“lhﬂthﬂ!ltqmnr19h6tem

' fourth quarter of 1953, iselusive, On April 13,

1955, :fﬂpenlmt approved the elain for refund but
ooly for the sum of #110,926.75. Respondent said

htmhmm:&ﬂthnm:unwm ’

August 3, 195% ere rmm, the rest m:.nl: '



OrX CASE O, 11::3:-'.‘

2
proseribed pursuant to Section 309 of the National
 Internsl Revenue Codes 1In the samé letter of
Aprll 13 1955, respondent gave notice to the p-u-
tioner that ue aprlied +67,113e15 thereof to defls
olency franchise tax from Janvary 1, 1948 to
to December 31, 195'1. plus 25% sureharge for ht. :
payment in mutlm ui& retitioner's 1«;1:1:111-
franchises and that he llm annlied ﬂrl?'ld.‘! there=
uhuu-mwmrutmnm
1948, 1949 and 1951 for sales of erushed rock
produced in netitioner's fAlzsl qur. -‘Resprndent
mumﬂaﬁmmﬁmmu
setitioner falled to Aeglare Tor the purrnu of
muxnhnummmua-mﬂ 106 of the
Revenue Code its grose sales for sald years. With
| mrput ummt-nn.mmatm
pmm that ntiw tﬂd in. eoniputing its
htuhtm franchise taxes on sctual reeelists and
not on acorued earnings as held in Fhi1ippine Long -
: Mm Telgphone Cos v Collector of Internal
Mm. 96 Mil, &Mh '

In 8 letter dated Jenvary 31y 1957 filed in |
the Buresu of Intersal Nevenve on February 5, 1957,
‘petitioner clained the refund of the #69,4H,30
whiich Hlpmt applisd to its legislative fran-
 chise and sales. taxes alleging, amang other reasons,
w-mpﬁm.' fiegeiving no ru:olutim on this
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claim, petitioner appealed to thie Court om April

1ﬂp 19”t
in ® httrr fated Juu-t 26, 195‘?, petitioner

- pupnn‘ the ﬂthdml of seld appesl if respondent

,mldﬂtltuwitrorthnuumt. On
 October 24, 1957, respondent agreed to the afore-
" seid sropositicas On November 21, 1957, the Court
ormsmu Mhlljﬁntnoﬁmnfm;lrﬂu
. to ddamiss the appeal hereimabove mentioned, There-
after, respondent made the agreed grant of tex
eredit in a letter dated umm 20, 1957, that
rudl ss followss |

to your le letter dated

oot ﬁ?&t have.the bonee

’MMﬂnmm suthority
: faver of your elient, the Manils
’gru hthmtt g
] gran
n;ghtthuninar A
hag already granted the Votion
in CTA Case as red in
. ouf letter of Oc?nzll s 1557,
[ ter will serve as .
- authority rfor the City Treasurer of
of n.w-n— T
umu utratthnmih

fn Mareh 29, 1960, petitioner received e Ietter
. dated Mareh 23, 1960, thet reads as follows:

L}
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CTA CASE YO, w;a _
TP
: Iﬂﬁt reference to the pend’ng
casee of your clie Yanila Rlec-
: Gurny irvolving the amount
of P67,112.17 as deficliency franchise
una for the years 1
to 1951 under 1 lmlhﬁn fren=-
chise and the amount of ¥24,371.23 as
wl and surcha the years
s 1 and 92‘1 have the honopr
you tha &h- sald amounts
are . mu,y due and collectible

it., Accordingly, thie Office will
urﬂhthluMH#mumA

In o letter dated “areh 30, 1960, petitioner
'mtutwl the legulity of the tmm assessnmont
:ummmnmmhmnoamrluﬁm-
drswn allening wmyuu among other reassons,

Ignorifg this letter mt on April 12, 1960,
.nmummm&nm:m«rmm .
nmm:ﬂMﬂdmmatwtm.

In & letter dated April 19y 1960, petitioner
nmwtu-th-ntmhmuumm
_much 88 the General Auditing Office wes undertaking
-Mtumnuorzummmg W
period coverinz 1948 to 1957, In a subsequent
letter dated June 3, 1960, roceived by respontent
on June 6, 1960, petitfoner submitted four (%)
coptes of & waiver of the stetute of linftatiose
u-nﬂ!ﬁut&;ﬁiﬁcmmmtmm |
vestigation being conducted by the General mnm
| Office and the ﬂm.luth.dﬂlnn for F
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eollection, The aforesaid ﬁinr readl P followss

) Manila Plesctriec ﬁmnr in con-
sidoration of the a 1 of the Com-
alssioner of Interns chnu of its
request for reeisvestigation end/or
‘reoonsideration of the pending internsl .
revenue case 1nu111n§ he demand for
the sums of #& and !m?hﬂ
as deficieney. :

. taxy plus :u'm W rru
the =ald Company ged
uthumrwis to'lﬁ‘l sel forth

.‘ Tational Internal R.m ﬂah, but not
l:w D‘Oﬂm I, 1

' The intent and ul.‘ thh

L oneds nas doss 1 r':' A, Sty

"""’I e _seriod withip wudeh the Cco
dealoner of Inferngd Tevenus sould
WWNI1""\}W”'F#“' e
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. suspension szreed vpon hrnin nay

r subsequent apmnt 1n

writing belfore the expiratiocn of .

uia fod of m-ntim. (wusm

ed,)

In & lotter dltad m £y 1961, which m Pre=

p;m af'ter a n-muun npnrt on mtit:mr 8
csse was sulmitted by the General Auditing Office,
‘respondent deisnded from petitioner the payment of
‘the emount of PGR,6M1 .89, inetead of the sum of
#67,113.15 previcusly determined for the period from
1948 to 1951, the details of which ave ag follovss .

le htiﬁ "3 3 OO B h" ﬁi?-ﬂﬂ
a;‘,.; Bl geddullly '
htowunt o =d2a826.30

“Total amount-dne. « . m‘
In the same letter, respondent reiterated his d-mna
for payment of the hﬂm sales tax f.nr u..m.aa}

~ for 1948, 1549 and 1951

mmummuﬂwmm-u:

1a Whe or not res M' '
,right te un:: thq aﬂnﬂ Mﬁm—

!'Fl"'

3« VWhether or,not p-utimr y,
amruumumm -h .
on erushed rocks m
t:llﬂi JHErTye

f
'hmdﬂ,ﬁlm‘ttﬂﬂuhmﬂ
mtﬂipﬂn uwam m&mmumm
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Tleetrie ve Collestor of Internal Revenue, Gefa

Toa 03611y April 24, 1967 and Commdssioner of
Internsl “evenve ve Ilagan "leotric & Tee Flant,
GyRy Hoy 1-23081, Geptesber 30, 1969, where the
Suprece Court riled that where the Comeissioner
geeks to recover an amount ﬁr“;m.ztlj' refunded to
the taxpayer on the m that the refund is '
erroneous, the demand mede by the Comwnl ssioner against
 the taxpayer is in the nature of en sssessment and
the stotute of linitation spoliceble is Section 339
of tae Sotionsl Internel Revenue Codey in such cese
ﬂm five-year mipt!“ pclﬂ is to ‘bo mm
mmuumrwmwnm. )

mmmmqu.mnummru
Mutmurthmummm:nrm

prtitioner for the pﬂlﬂ eovering the first guarter

of 1946 to the fourth quarter of 1953, Thereafter,
o clain for refund was Tiled by petiticner for the
sus Gf ¥ P305,309,47 represesting overpsyments in
ea1d mondelpal franchise taxes. Respondent apsroved
tie claim up to the smount of §110,926,7% alleging
preseription as to the balance, Respendent, hows

| -ever, dedyeted 675113415 tierefrom, applying this
sum to the paymert of the deficlenay franchise taxes
© plus 258 surcharge allegedly incurred by petitioner

e .48
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4n ite legislative franchise, for the pericd from
Junuory 1, 1948 to Lecenber 31y 1951, thus prompte
ing petitioner te 1ls o olaim for the refurd of
the said smourt, This claim wes apyroved slthough
‘respondent, by agreement of the pertiess, gﬁnhd
petitioner & tax credit for the suewst irstead of
making ov cutright yefund, /Ta the 1tgnt of these
facte, the letter of March 29, 1960, demanding
payuent of the same awcunt, and® threatening cole-
lection by distrgint snd levy, 1s in offect ap
asgeasment made sfter the lapse of the five~yesr
preseriptive perisd for sssessoent counted fros
the date of the returpe, the loet of which was
4n the month of January 1652, In this respeot,
we are applying the five=yeour _mriui'l »rovided

in Ceoticn 331 of the Revenue. Code beceuse re-
sponcent does not allege fraud. indeed, gince
the Comsicsioner did not inelude fravd pensity
in his sssensment, he in offect admits thst the
returns vere mot {raudulest (Contrsl Agucarrera
de Tyrlsc v. Colly 10k, Phile 5630, )
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R ' ﬁu;ﬁrﬁmi THRes mch nf toe ﬂiwr rauut-ﬁ.

vy ft‘iﬂ.nﬂ!f &s‘mlwuﬂmr trat sacw \lliv-d e
ludri'm Tarind fur nmrﬂrt anﬂ coilberd oy
l* it be rr.ti-J thot the smiver n,irrl to the

'rmz-!.rg of 'Ihlr mm:lw nérla! with rurut b

. mﬂammumwmm
B oo % 0 ths Pesrecty 4t 18 well to hote
le Seetion 132(b) areale of & waiver of
o for sspecvunnt, Gection Yi2le) meslw
ertiod for oolleeticn and tie valver of -
Bof, Tt fo 2lue well te nofe thst Gection
of the Wiver of the pericd for eole
ar an M nade within tie uzr:l.nﬁ
.ﬂ"w“t‘ on for nm' This 1p =0 beuw
' bt trnt !pM&'Hﬁmbwmw
r on the gaund wmsnﬂn.
A puertle to tAIN sbout.ueiver of
n there 1w m 1o mﬂ‘h dat
erge) to weive, uh.:mm: of Geetinn
33€e), te tue freseristive period for collocticy
pesmenkh of Mareh 39, 1940 15 deglared by
' Trtive rariof for nssesssent.

aalf




o '

DECISION »
CTA CASE O, 1030

L

Indeed, the walver itulr'u;:muiy ‘eontains &
_niemtipu to the i!"rutlhmt petitioner does mot
waive its olaim that the period within wiieh the
cm:um of Int-rnll Fevenue could hnn usnnﬂ |
the alleged deficiency !‘ﬂachlu and ulu taxes
against the company has slready preseribed, )
Having found that the r![ht of respondent to
uki the assessnent nr F.uﬂh 29, 940 had mmibeﬁ
.1t becomes unnegessary to pass upon the other umm
rum hr the parties in emctian with petitioner's |
legislative franchise, |
We will now aw.:u on the disputed a-ric:t-nqr
sales tax m mm.- of ﬂ,l?hz; aspessed rar
' 19#8, 1949 and 1951, | o
e note that pet!‘.timr.r doss not insist in
his defense of preseription., Fetitioner, hMﬂl';'l
groved thot the deficiency sales snd surcherge vas
_mctually iamposed sgainst the royslties received
by petitioner from the Talin (uerry, Ine., pursuvant
to itl mh‘tﬂ with the latter lné that 1t has
never been ~engaged in the wmtim and sale of
erushed rocks for which it should pay the deficiency
sales tax and surgharge imposed against 1t. The
evidence disclose tblt prtltlumr is the owser of
the Rizal Qurﬂr. er. -mrmm to an agree-
‘ment 1t had uith the Taliam Guarry, Inuq the latter
qunm the =aid Mnl.{uurr and pnil to petiticher
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@ royalfy of 0,50, which was later reduced %o
#0,30, per cudle nm of erushed rock removed .
from the httﬁ_‘s pi..'ﬂp..l't;;'l. The quarried erushed
. rocks ﬂ!!\ later on seld by the Talim (uarry, Ine.
to 1t customers for wiich it paid sales tax
thereon, (Under Sectien 186 of the Natiosal In-
ternal Revene cm. the manufaeturer or sroducer
' who fiwst originally sold, bartered or exchanged /
the erushed rocks should nay the sales tax there~ '
fore lln"l'; being the uqnfinturu or producer who
first originally seld, bertered or exchanged the
erushed rocks, petitioner is not therefore llable
for deficliency saleg tax uul surcharge assessed
ageinst petiticaer for the period from 1948, 1949
and 1951s) e gt
| WIPEFPORT, the decision of respondent dated
Mareh £, 1961 eppealed from 1s hereby reversed.
. Witheut promouncement as to eosts. :
. In-m, |
Quezon City, Mareh 15, 1972. -

RANON L. AVANCTIA

; Asgoclate Judge
- WR COMCURs |
3 ROWT ¥, TERLY

o Presiding Jy

SIAD R, ;wm< .

T hssoeiate Judge



