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years., The permits ovranted wy Republic Moks Neos. HBl
and S1&, *to operate radin and television stations
were conveartad into veular franchises by the
amendatory acts and the name of the nrantees w2z

changed Lo "ARS-URN RBroadocastinng Corporation®,

Section 4 of Renublic Act No. 51! and Section I

of Republic Act No. & contain an ipso facto clause

which reads:

YIn the event of any competing
individual, partnership or corporation
recaiving from the Congvress a similar

temporary permit in which there shall be
any term or terms more favorable than those
herein pranted  or  tending to place the
herein grantee at any disadvantange, Ehan
auech  termnm o terms ahall, ipso facto,
hecome a part of the terms hereof and shall
opevate eaually in favor of the individual,
narvtnershin oy covrporation.” (Cmphasis
Do)

Suboenuently, Congress enacted Republic Act
No. &036 granting the Radio fommunication of the
Fhilippines, Inco. (RCFIY, a franchise to "estahliah
radio stations For domestic talecommunication which
was later amended by Republic Acts tos. 2263 and
40554,
\

Section 1 of Republic Act No. #2036, as amended

by Republic Act No. 2

provides:

"SECTION 1, Subject to the orovisions
of the Constitution, and to the provisions,
nat  inconsistent hevawith, of QAct numbhered
thiee thousand eight hurndred and forty-—-six,
entitled "An Act providinn for the
vermlation nf radio stations ard  rarddio
communications in  the Philippine Islands,
and oy ather muvenaces:;  Commonwenlth  (inF
numbhered one hundred feorty-siv, known  as
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the Public Service RAct, and their amewndmernts,
and other applicable laws, there is hereby

granted to the Radico  Communicaticn of  the
Fhilippines, Inc., its successors or assigns,
the right and privilege of constructing,
installing, establishing and operating in the
Fhilippires, at such places as the said
corporation may select and the Secretary of

Ffublic Works and Communications may approve,

radio stations o the reception and
transmissior o f wireless messanes i g}
radictelegraphy arich/ oo radictelephony,
including bt h coastal and marine

telecommurnications, each stationm to consist of
two radic appratus comprising of a receiving

armd  sending radio apparatus, stations for
irnternational telecommunicaticons and stations
o broadoast inng, including television., "

(Emphasis Ours)
Arnd Section 14 of the same Act, as amended by

Repuhlic Act No. 4054, reads:

"BSECTION 14, Irn considervation of the
franchise and rights hereby pgranted and any
Provision o f law to the cormtrary

rotwithstanding, the pgrantee shall pay the
same taxes as are now or may hereafter be
required by law o ather individual,
copartrerships, private, public Dl quasi-—
public assoviations, corporations,  or Jaint
stock cmmpaﬁies, o real estate, buildings and
ather persoral property except radia
equipment, machinery and spare parts vneeded iy
cormection with the business of the prantee,
which shall be exemp fraom customs duties,
tariffs and other taxes, as well as those
praperties declared exempt in this gsectian.
I consideration of the frarchise, a tax _equal
to one and one-half per centum of all gross
receipts from the busirness transacted uwunder
this franchise by the grantee shall be paid to
the Treasurer of the Philippines each year,
within ten days after the audit and approval
of the accounts as prescoribed ivv this Act.
Said tax shall be in lieu of any and all taxes
alf  any  kind, nature or description levied,
established or collected by any authority
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national, from which taxes the nrantee 15
hereby expressly exempted." (Emphasis Ours)

It anprars that NRS-CBN started impovting
television broadcasting eguipment from 1966 when -t
was still Belinao Broadcastinpg Corporation. Upon
conversion of the temporary perwmits into regular
franchise, and ths name of the grantee was changed to
"ARS -CRN Rroadoasasting Corporation®, it paid the
franchise taxes oan ite np;wations of 1 1/72% of its
nross receipt without payinng customs dubties and taxes
on the dimportation of television eguipment, enare
parts and machineries.,

Shortly after the decla .ion of Martial Law
(under Froclamation Mo, 1080, dated Sephtembiery 01,

197&) the Department nf  Finance formed a Joint

Customs/RIR Team to investigate allened tax
deficiency of ARS--CINN in the imnortations of

television equipment.

In a memovandum yeport *n the Uommissioner of
Customs dated July €y 1973, Hevracieo Frant anac,
Superviasing Special Investinator, a member of the
Joint Team, ‘indicated that the Department of Finance
committed errors when it allowed the release of the
importations of television eguipment of ABRS-CBN tax
free.

Rs a wconseauence thereof, seizure proceedinrs

werea instituted againgt the plertranics ar
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television eaquipaent n{ ARS-CEBN with the collectors
of customs of Manile, Davao, PRatangas, Iloilo, Oebu
and San Fevrnando, La Uniern where said equipment were
released. Meanwhile, *the eounipment in guestion were
subjected to seizwe in the RABRS-CBN stations where
they were lomated,

After due hearinps, the respective coylectnrg cf
customs, rendererd the followinpg decisionss:

1. The Collector of Customs of the
Poyt  of Manila ordered that all seired
articles of ARS-CRN under S.1. Nos. 14093,
1409350 and 14093-R, he released only aftes
pavment in  full nf the assessed duties
(e, A4, 41 1., 00) and the internal revanue
taxes (B2, 3721,217.00), exclusive of othear
charpges, plas a fine equal to twice the
amount of . the ahove aszessed duties
LT, 648, ET, 00D oy a arand total of
e, %4, 600,00 eaxeclusive of other charnpes,
fine Aand other chargesy (CTHA Z16)

e The Collector of Custome of he
FPovt of Tloilo ordersed that the articles
seized under S, 7. Mo 1573 be releaszsod
nnly aftey nayment in full of the asseased
customs duties (EEAY, 148, 00) and bhe
internal reyenue taves (P9, 511,000,
exclusive of other charges, plus a fine
eauivalent to twice the amount of the ahove
acsessed daties of (Pl 162,226, 00) oA
grand tetal of 1,912, 355.00, exclusive of
othey charnes; (CTA Case Mo. J163)

3. The Collector of Custoams of the
Fort of Batangas ordered that the articles
seirec underyr S.1. No. 4-76 be released,
only after payment in full of the Aassessed
customs  duties (B4n, 726, 00)  and  internal
revenues  taxes (15, 638, 00), exclusive of
otheyr charpgesy (CTA Mase No. 3164)
4., The Collector of Customs of the
Port  of Davao ordered fthat the articles
seired undervr S, T. No. Z-009 he released,
nniy after navmant ‘rn Full of the Aaseessad
[~3

mustomns dutiees (=34, 4732, 00) and th

RS N



DECISION
CTR CASES NOS. 3ie62, 3163, 3164
3165, 3166 & 3167

- T -

internal revenue taxes (P35, 513, 00,
exclusive of nther ocharpges, plus a Ffine
eauivalent to twice the amount of the above
assessed duties (PG, 484,00) or a orand
total of 28R, 745,00, exclusive of other
charges; (CTA Case No. 3165

5. The Collector of Customs of the
Port of Cebu ordered that <the articles
sei~ed uncler the unnumbered seizure

indentification he released only after fuil
payment nf the assessed customs duties
(MEE9, 254,00 and internal revenue taxes
(171,040, 00)Y, exclusive of other oharnes,
and a fine eqgquivalent to twice the amount

of the above assessed duties
(F 1, 138, 508, 00) or a grand total nf

Fi1,878,808,00, evclusive of other charpes;
(CTH Case No. Z166) and

&. The Collector of Customs of the
Frort  of San Fernandoe, ‘& Union, ardered
that the articles seized uncler G Ia
Hoo 7-76 be released anly. after payment in
full of the assesgecd customs duties

(P48, 959, 00)  and  internal revenie taxes

(RE9, 494.00), exclusive of other charges,

and a fine esqguivalent to twice the amount

of the abhove assessed duties (F427,918,00),

o a grand total »f PROG,371.00 exclusive

nf other charnes. (TR Case No. J1G7)

Mot satisfied with the yuling of the different
collectors of oustoms, petitioners apnealesd Yo the
Commissioner of DTustnome,

On DOetober 8, 1990, the Acting Conmissioner of
Customs renderved a decision in Customs Coasze No. 79-44
affirming the decisions of the different collectors
and decreed the velease, not to forfeit the articles
involved in the seizure proceedinps, subject however,
te the full payment by the claimants-—appellants c¢f

the corresponding duties, tawxes and Fines.

Heneme, the oebitions for review.
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Set forth are the issues raised + and (=lA b
discussions thereof:

1. Whether or not petitioners are exempt from

tarxes and customs duties.

In assailing the decision appealed from, ARS-CEN
invariably asserts that uwrnder Republic Act No.o 511,
as amended by Republiec Act No. 5731 in relation to
Republic Act No.o 2036, as amended by Republic Act
Now 4054,  its importaticons of television equipment
and parts are tawx gnd customs duty free. Resporndent
o the ather hand, contends otherwise.

Basically, ABS-CEBN argues that the ipso facto
clause contaired inm Sectiocn 14 of Republic Act
No. 511, as amended, is deemed to have incorporated
irnto its franchise anmy privilege or privileges found
in the franchise of RCFI under Republic Act No. 2036,
as amended. The franchise tax it pays is therefore
in lieu of "arny and all taxes of any kind, nature and
description levied, established or collected by any
authority whatsoever, muniicipal, provincial - or
rational. " Herce, ABS-CEN cavnnct be subjected to
taxes and customs duties o its importations of
televisiorn equipment and parts.

It must be pointed out that the claim of
petitioners lacks legal and factual basis.

Fore  ready reference, We are again quoting
Section 4 of Republic Act No.o 522 containing the ipso

T

2
YO oS
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facto clause upor whi

predicated, to wit:

In the
individual,
receiving from
temporary permit
any term or terms
herein granted or
herein grantee at
such term shall,
of the terms

1T

ever
partrership
the

move favorable than

ipso facto,
hereof

ch petiticoners? claim is

1t ek compet ing
o corporation
Congress a similar
which there shall be
those
tending to place the
any disadvantage, then
became a part

and shall operate

any

equally in favor af

the grantee as in the

case of said

comnpet ing individual,

partrnership or corp

cration. " (Underscoring

supplied)
while the provisions

Act 20326, as amended, in

of Section

3

and 14 of Republic

part pertinent read:

"SECTION 1. Section three of HRepublic
Act Numbered  Twerty Hundred Thirty-six, as
amernded, is hereby further amended to read
as follows:
' SEC. 3. This franchise shall
continue for a pericod of fifty years
HHX N Frovided however, That the
stations for international
communicat ions, broadecasting and
televisicn be operated within four
years o the appraoval of the
amendatory Act.?
SECTION 2. Section fourteen of the
same fAct is bhereby repealed and in lieu
theresf a rnew sectiorn is heveby inserted to

read as followss

'SEC. 14. Irn consideration of the
franchise and rights hereby granted
and any provision of law to the
contrary rotwithstanding, the grantee
shall pay the same taxes as are
now or may hereafter be required
by law from other individuals,
co-partrnership, private, public
il quasi—-public associations,
corpoarations, o Joint stock
companies, on real estate, buildirnns
and other pervsonal  property e) pt

radic eguipment,

[

Jmachinery and spare
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Lokxemnt  from customs
tariffs and_ other taxes, as
those properties declared exempt in
this section. In oconsideration of
the franchise, a tax egual o
half per _gentum of all pgross receints
fyom  the businerss  Transacted under
this franchise hy the oprantee shall
be paid to the Teasurer of Ehne
Fhilippnines each year, within ten
davs after he audit and approval of
the accounts as prescribed in Ythis -
ek d in lieu_ of
any kKind, nature
levied, established onr
collected by ..Any o authority
whatsoever, municipal,  provincial or
national,
grantee
exempted. "

-

It is to he stressed that wunder the Toregoing
provision of S@Tt%ﬂn 14 of Renublic Act dMo. ZO3&E; as
amendead, what are exenntect  fyrom customs: dukies,
Cariffs and other tannssg are "yacdio progipment,
machinery and spare parts needed in connection with
the business c¢f the orantee. Said provision isg
significantly important for the reason that RCRT is
ennaged  in  the lmpewatjons of radio stations for
domestic telecommunications while ARS~-CBN  are both
engaged in radio and television operations. Ailthough
the mandatory Act in Section 1 amended Section 3 of
Republic Aot No. PR ] 1 and under ite proviso
authorize:z RCET to estahlish stations for
international communications, broadcasting and
television he operated within fouwr y=ars Ffrom +the

anpraval of the amendatory Aot oy on June 10, 13046,



DECISION
CTA CABEB NOS. 3162, 3163, 3164
3165, 3166 & 3167
- 11 -
it does rot appear that RCFI has ever erngaged in
operating television stations, like RABRS-CEN, Thus,
it carmcoct be considered as competing corporaticon with
respect to the operation of television stations. T
extend the tax exempticon privilege of RCFI  under
Section 14 of Republic Act No.o 2036, as amended, to
ABS—~CBN when their businesses are not the same, waould
seem to be stretching the grant of exemption too far
ta include television equipment and parts under said
law beyond its scoape, in contraventioﬁ of the rule aof
strict construction of tax exemptions. In ather
wards, exemptions from taxations are highly
disfavored and will not be permitted to arise from
mere implication (Asiatic Petroleun Co. v. Llanes, 479
Phil. 466). It is alsao well settled that exemption
from taxatiornn should be conmstrued in strictissimi
Juris anpainst the taxpayer and liberally in favor of
the taxing authority (Esso Standard Egstern Inc. v.
Acting Commissioner of Customs, 18 SCRA 488 [19661).
Likewise, this is alsc the interpretation made by the
Department of Finance, the'agency primarily in charge
af implementing the Tariff and Customs Code, which
carries a pgreat weight and for our purpose is cited
below:
"August &9, 1366
Atty. Lorenzo R. Tanada, Jr.

F.0. Bax 1344
Manil a
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ith your vequest for in

Flectronics Corporation

an equal treatment in the
certain tax concessions
presaently enjoyed by the

y o
and

this Department

Qffice dated

*"The

Corporvation
Communications of

St

14

competing
of its

tevms which

those

Electronics

ly, the Radio

Fhilippines

(a) Exempt

of the (o

of the PFhiliippines by

aht  of the terms and
prant under Republic

317, please be advised

i in full acroord with
mmissioner of Internal

= Indovrsement +to this
August 18, 1966, which,
insofar as pertinent, reads as follows:

PBolinao Flectronio

con

oM
fran
are

nranter

153

i

siders the Radiao
the Fhilippines as
oration angd Oection
ohige contained in
more favorable than
t o the Nolinao

Covporation. Specifical-
Communications of the

om fduties, tariffs

anci compensating tax on radin
equipment, machinery and spare parts
needed in connection with the
business of the prantee;

(h) Exempt

nther taxes
deseription
’ from the operation of its franchise;

(c) Subject

fvom income tax and
of any kind, natwre or

on t

he receipts dervived

to the franchise tax

of one and one—half per centum of all

oross
transacted

(See Answer in . T.0.

rec, ). Hence,

taxes and

equipment

HHNR

receipts
under

an

customs duties

and parts,

from the business
its franchise.”?

HH K MHx"

e No. 3le2, pp. 115-116, CTA

netitioners’ claim for exemption from

on the imported television

shaould he rejected.

N

Voo
~
T
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C. Whether there was legal basis for the
seizure of the imported television equipment and
parts in question. '

Fetiticorners contend that there was nrno legal
basis fuor the seizure of the imported television
equipment and parts because said articles were
released from customs custody pursuant to the release
certificate issued by the Department of Finance.
Respondent argued otherwise, alleging that fraud and
misrepresentation were committed in securing the
release of said equipment and parts, herice, subject
to seizure under Section 2530(m) 3, 4 and 5 of the
Tariff and Customs Code.

We are not impressed by the contention of both
petitioners and respondent.

The records reflect that on March 28, 13¢&6,
ABS-CEN, then Bolinao Electraonics Corporation
addressed a letter to the Secretary of Finance
seeking exemption from customs duties and taxes on
all its importation and from ivcome tax. Said
request was indorsed to the Commissicrner of Internal
Revenrue whio apined that Bolinao Electronics
Corporation is entitled toc the same tax exemption as

those granted the RCFI but subject to the franchise

tax of one and one-half per centum of its gross

receipts derived from the operation of its franchise.

On August &9, 13966, the opinicn was affirmed by the
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r

Neting Beevebary of  Tinance  Toean Ponce  Foedila wha

Adyiserd RBolinan Llectyoniog Covpovation i

cieeartment  dia  dn Full  acenrd with o the wiow af hhe
Commisceionery of Internal Revenue to the effectk thw;
RO 16 a competing covporation anc Dolinan
Tlechtroanics O poration was ertitled to the seme bax
evcnption nrivilene, specifically, From customs
duties and compensating tax on radio eguipment.
machineyry and snare narts neesded in connection with

ite business (FExh., L-i0, Joint Gtipulation nf [Macts,

Thiarmed

pre  Sile

ITT, TFolder T, nkoms veo, ),

However, it aproears that OLRS-CBN wae  subseouently
infovrmerd by Secretary Emmrile  that Section 14 nF
Republic Act Moz, S11 and 507 prant it exemntion onty
on impoviation of yradio eouinment machineyy and spara
ravts  (Exh., 083, p. 37, Bundle VY, Foldey 1, Customs
reac. ). Thia notwithatandinn, it requestad ar
cantinue to venuest weleacs of the idmporitsation fres
nf dutirz and taxes, including television eqguinwens
and pavts which are net olzarly within the catengory
nf articles in respect bto tbe importation of which
have been mranted exemption. RBe that as it may, the
imoportation and waleass? af the équipment i nuestion

may rnot be conszideraer within the contemplation of

Gection SEI0MmMY 7. 4 and T, sans the presentation of
pvideance of fraud by versoondent. Ta o oo mird, tha2

[ARKI PR o f SRR i ek abit 1 canstitota A

, -
i (&)
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vinlakicon of costoms law by ORS-CRENM heecasas  Caves
and  dubies  theraon have nnk o aeen poidd, I thes
connerticrn, we ayve of the opinion that the situation
is poverned by Dection 1204 of the Tariff and Cuastons
Code. Undey Section 1204, Tiability forr rmustons
tuties, Laxes and other oharges attaching orn the
importation constitute parsonal debt and lien whirh
ocan be enforced nntil paid,

e tn the contention thet vespondent Lhas shifted
the buwrden +to MARG-CRAN  tno  show fthat the s2irad
Aquipment were dirnartad lanally, soffize 1% ta ~tale
that im  seizure proceedings, when vrzpendent  has
estabilished its - rmase, it  hecomes incumnhent nHpon
petitinne to show the innocence of the dmoortation

by fair oreponderance of evidence (Sps  Sanches v,

Commissioner of Customs, B, T.f. Ceare B 185,

Novenber &, 154 . at “his meint netitioneys

likewiss ftailed. Donsenuently, We find =zuvfficient

legal haeixs oy 1 ok nelrure of the imported

television esauvipmernt and pasts, ‘

3. Whether there has been propeyx
identification of the articles alleged to have besn
illegally imported.

FPetitioners postitlate that in selzuwre
proceedinns, it d1e the dubty of the Bureauw of Custons
tn ddentify the particular articles which it clains

tn bave  beep i1 1enally Gmenyhed and PHeved Gr bha
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waryanbhs of ceoruen angd dobteantion. T cannot, an was
done in these oanses, just make &an inventory of all
the Moadeast equipment found in ABRS--CBRN hvoadoast
stations and proclaim that all of those artvicles are

subienl bo ssizuwre mroceedinns.

We are not convinced.

-

Tt must be noted that when the Joint Tesmn made
and inventory nfF a1l the equipment and machineries
founrd in the television stations of ARL-UBN, impurtaﬂ
stocle dinventoyies wore irncladed, Fwieting fecilities
of Bolinao as well as items which w2re laocally
Dy oo e were consideyed and exclurded in the
inventorics (See Bundle V, Folder I, Customs rec.).
We are of the pevsuacion thal reepondent’s cduty fo
identify the gauinmerth in auestion fas heen
satisfied.

4. Whether or not failure of the Bureau of
Customs to take actual rcustody of seized equipment
invalidate seizure.

fretitioners olaim that the eized articles were
nevey tinened over to the Ouetion and Carno Disposal
Fivision, Instead, said articles which have already
been installed in the different stations of ARG-CEM
weyre left in  the ocustody of KBS, a  broadeasting
corparation owned Iy Roberto Benedicto, hentce, T

valid seizure has been effected pursuant Lo SGeection

SOO7 nf o bhe TarifF and Custoame ®ade,
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He i aaryen,
This Court notes that when thae vartious

collectoys of oustoms deocveed  the s2izure ot the

importerd articles for violation of Section

e

4 and G of the Tariff and Customé Copde, undmr the
kariant o of Seizwre and Detention Hee Woaryants
attached to the corvesponding petitions)y, aaid
articles were subjected to construrtive dictraint.

The warm-ants weye sevved on Me, AVTadinn Apadirre oF

Radio Philippines Mebtworl, Inr. (Exh. 1.0, pay,

-

Joint Stipulation of Facts June 23, 1276, Tt is
enough  that claimants e notified theveof, bhocause
whoeyey is o~ ave in nossession of Yho avticles in
questinn is/are legally hewuned and obligated to bold
and preceyrve the articles for the Government. Thus,
seizwre has been duly efferbed,

Anent the argument th,

no report has been made
to the Unmmiszsicrn on Audit »sa reagquired under fection
2303 of the Tariff and Customs Code, it may not he
amiss o point out that sach provisions which are
intended  to mromate dispatohy, method, syshoem or
designed  mevely for information oy direction of
officers, or tn serve methodical and systematic modes
of  proceedings, are meraly directory ‘{Roxas V.
Rafferty, 37 Phil. 258). Mon-complicance thevefore

.

in repoviting te the Commiscion con Audit i~ these
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cases does not render the 5eizuPe of the equipment in
guestion invalid.

S. Whether or not final liquidation has
already set in.

Fetitiorners insist that when the warranmts of
seizure and detertion of the articles were issued,
they have already been installed and are being used
by ABS-CEN for orne year o more after release from
customs custody. Invoking Section 1603 of the Tariff
and Customs Code, petitiorers argue that when the
articles were released free of duty, such releacse
would after the expiraticon of one year from said
date, in the abserce of fraud, be final and
conclusive upon all parties, unless the liquidation
became final with respect to thé importation.,

figain, We disagree.

The fact that the television eguipment and parts
have already beern installed and are bheing used by
ABS-CBN is of rno consequence. This Court observes,
as indicated earlier, that wher ARS--CEN was
subsequently advised by Secretary Errile that Section
14 of Republic Act No. 511 arnd H1& grant it exempticon
only aon importation of radio equipment, machirnery and
spare parts, the impocrtation and release of
television equipment free of duty is contrary tao law,
hecause the same does not come within the category of

articles in respect to tThe imporebation of which have

A
§ o
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been granted exempticorn.  The Supreme Court has held
that merchandise, the importation o f which i3

effected conmtrary to law is subject to forfeiture and
that goods released contrary to law are subject to
seizuwre and forfeiture  (Papa v. Mago, &2 SCRA 857
£19681). As correctly observed by respondent, when
the television eqguipment énd parts were entered and
released "free of duty", there could have been no
"liguidation", as there was no ascertairmment of the
duties due on the said importations. Besides, it is
clear from Section 1202 of the Tariff ard Customs
Code, that in case nof taxable articles coming from
abroad, importation is  rnot terminated until the
duties, taxes and other charges due thereon have been
paid or secured to be paid at the port of entry (C.F.
Sharp & Company, Inc. v. Romualdez, C.T7.A. Case No.
13093, August 17, 164, affirmed in &2 8CRA 760
C19681) . It appearing that the taxes and duties due
o said importations of televisionm equipment have not
beer paid, We find unternable therefore, the
contention that there has been a fimal ligquidatiorn of
said impoortations.

6. Whether the warrants of seizure and
detention were valid.

Fetitioners assert that the warrants of seizure

and deterntiocon issued apainst ABRS~-CEN were rviull and
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vnid hecause theee waz rmo showing of probable ooocaa
fore cthaivy dssuance, 2t detevmined hy A responsible
officer authorized hy 1, much less was an
examinaticon oonducted under oath ov affirmation of
the complainant &t the witnesses, partioularly
describing the nlace to be searched and things to be
seired, as mandated wunder the 1973 Constitution,
enforced at the time of  the seizure. On  the
contrary, respondent aséprts that the warrants of
sgimuve and detention dosued, were valad,

Fetitionersa’ assertion is flawed.

Uhat they =erem tno overlook is that in seizure
mAases,  one important éenect of the proceedinns in

considevation of the iszue involved, iz the oty on

the paoart of the poverrnrent of presentinpg evidenoe
which indicate probable canze  for dncebituting such
mrnceedinns (Beese WS, v. One Bag of Paradise and

Ghoura Feathers, N.Y, a55 F Z01, 167 C.00.00 473,

The Yerm "probabhlse caus2”, means lees Than esvidence

which will Jjustify condemmnation. Tt imports &
zeizure made uncey cirvocumstances whioh waryart

suspicinon  (Locke v. United &States, 7 Crank TU.S,

L

339 . When therefore, the recepondent in these caces

o~

ordeved the seizmiyre of the television aouipment ard
parts fFor violation of certain provisions 2f law, it
is thevehy incrumbent Lo him to shaw by

neenenderance  of  evirdenes bealb theee owae peeohiable
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rmanse For the seizuree, the muaeation tn hHe wesnlyaed
thevefore, boils down ko whather ths Facls weorant
prahab e oauee fov saizure,
From the yecords, what created sucpicior and
impelled respondent ta issue war»ant s ie the
Memorandum  for  +the Commissioner of Custome datad
August T4, 1973 of Pecdro 0. Mendoza, Jr., HNcting
Deputy Commicsioner of Customs (Gee oD, SO -536T,
Pundle V, Folder S, Custaoms 1rvec.), haced on the

Firndinns: of Heraclesn Pagbtanan on the Anvestigation

for all»orged non—-payment of tawes angd cduties

cnonduct el
on  dimporhtations of  telaovision cguipment aserd apare
part=s, stakhinn amorn olhieys, that:

A, ARS--CBMN  dimpor-ted *elevision eguioment  &9d
arare pavba and oblbeysg .
[a i The impoaviatisne ave definitely wut  yadin

squinment, machinery ancd spare partey

[y ARG --CRN A impine raciino oo nmart

machinery and znsve mtion with

thve praration n¥ radlo

telercompunicat ion: and

d. ARS-CBM with  full  knowledge of sopecifico
articles coverad by the exemptiaon, trreough
mis-em-ersentation availer 01 the inpovrtabion of
television eavicment, machinery and spare parhba,

fFter Ay e Tl =ty of the aforecitec

Jrurismyeutemoe, angi mongidovyation o f e fzote

T

o~
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surrounding the importations and  release of  the
articles in questiorn, this Cowt is of the cminiaﬁ
that "probable cause” for seizure and detention has
been established.

On  the allegation of petiticorners that the
procedure prescribed under the 1973 Constitution in
the issuarnce of warrants of searches and seizure is
ot followed, it must be roted that said mandate does
ncot prohibit I bar any person having pelice
authority under Section 2203 of the Tariff and
Customs Code to effect searches, seizuwre and arrest
for the enforcement of customs law. The Tariff and
Customs Code was interpreted to mearn that except in
the case of search of a dwelling house, persons
exercising aunthority under the customs law may effect
search and seizuwre without a sea;ch (Fapa v. MWMagnmo,
supra; Viduya v. Berdiago, 73 SCRA 553 [197&1).

7. Whether the appraisal of the value of the
seized articles and the assessment of taxes were
correct.

Fetitioners impugn the appraisal and assessment
o the grounds, among others:

(1.) That the inventory was erronecus because it
included items rot illepally imported like equipment

which could be used forr both radico and television
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or purchaseds; and

(2.) That the assessment of taxes due was faunlty
becaunse:

a. There was double counting, appraisal and
assessment of taxes on many items;

b. The appraisal and assessment was based
oy Coast of  Reproducticon New (CRN) instead of
the domestic market value as reqguired by
Section 201 of the Tariff and Customs Codes

C. There was erronecus classification of
articles: and

d. Wrong  foreigrn excharnge rate and  wrong
tariff rates were used.

Herice, the assessment of taxes made sheuld be
nullified.

Respondent, on the other hand, maintains that
petiticrners failed to substantiate the allegations
with eviderce. Iri support o f his positicr,
respondent presented Marcial Cruzado, Frincipal
FAppraiser of the Ruwreau of Customs, who testified on
his role as a member of the inter-agerncy committee
which investigated the importations of television
eguipment of ARS-CEM. On  ecross  examination by
cournsel for petitioners, he testified as follows:

"Q. Necow, will Yy tell nues b ym

nroceednd t o perform your oW

task with respect to the i1tems
oy eaul pment fournd i the Bohol

o

N~
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Mnadeoast Center at Bohol
City?

frvenue,
!

.
(e ron

M. We went tn Rohal Avenue together with
the reopresentative of the radio

Dic

Yoo,
Nt

Andd

Yea,

. You

T th

Only

11
Well,

contvrol office, RBIR and Qa8AT at

that time, ant we were Mriefed
how we ate going o proceed witlh
K inventory, NMow, when we went

tn the television

stations and we tool

all
broadcasting

the inventory of all tte
sonipment, we found in that
station then that's it, +that 1is

in all relay station

the country,

throunhout

I pet yvou ecoarrectly when you said
LARER when Yoy went to a
narticular  ARS-CHBN station Yo
Juet inventorisad all the items”
found in that station?
in the television station.
L1 the items found there?
the television enuipment, sir.
that WAaSs the basis of Y oLy
apnraisal?
511,
it mot malte any distinction ans to
whother the items is used for
racdin anrd television?
the fachy that they are “ound in
the television and broadcasting
station and they have separate
statiomn  for radio, we  presumne
that is a part of the TV station.
vt presumed Lhat that is a
television equipment. You don’t
“know that & oertain item can be
naed for bhoth television and

radio bhroadoast?

ink =0, sir.
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[ And your dic not consider thal soma of
those itens you Found in tha
toltevision stations were locally
fatbricabted?

A. We'll, we are inclined to believe that
snme of them are locally
Fabricated but we assure the
remresentative of the station
that  the moment you can provesa
that these are locally
fabhwricated, then we are going to
talke that out of the inventory.

G Yes. And the representative of the
station presented you items which
were locally fahricated?

A. Yes, sir.

. And did you rveceive those items from
your worksheet?

. Well, I am not & memher, sirr, of {the

aeveening
all the

mreesumedt
poipment.

Mo, nno.

In mwovikahe

LR RRRN

In the

items
that

SR R2nNing

committee, but I

that

There wers items that were deleted.

eh?

committee, we

T technical man from the
controel, and then the RIR,
the renvrecsantative fyrom
they went over -——-—

(R But, the basis of your assessment
your worksheet?

A After they have

ATTY. QUIAZONM

Can we ask for

been screened.

the worksheet?

(Paves in the proceedings.)
o, Mo sven 1F they are already in

wnrkeheet,

Ll

we assure them

JU

think
are there,
they are television

e

hava

radio

then

ARS~CRN

Wa %

T e
that
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the moment you  can show oy oof
thyat they are lomelly
manufarted, avan it they aie
already assesced, we can still

elete them from the list.

find yowr inventory included items oy
rather yorr oid not consider iteme
which were locally puwrchased?

Well, I think they have considered
that,

Mo, you, your inventory,

I did not consider, sir; hecause I
presuned that the moment they
were precsented to me oy

apmpraisal, T just ——-

You Just assumed that they were
imported?

Yes, s5ir.

find T »oticed that some of the items
thaere they were purchased from

Georetary Jose Concencion
ITndustyriaes, Didd you not come

acrnse Lthosno items?

The representative nf the station
presenterd dinvoices and droouments
to prove that *hey are really
locally purchased and locally
fahricater,

RBut inspite of that, those items were
not deleoted From your worbksheet,

As far as I know, sir, they deleted.

Okay, We ran check that later on. How
ahont television items which wsite
acuired From the old Bolinan
Mioadeasting Corporation and old
Rlto Broaderasting Corporatian,
did vou also include those in
vour inventoary?

T cannot wemember that anymore, sir.
Ne Fav sz T knowy, nnly thres e
Trond oan Boha o fluenue and afhoae

e -
»

39
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a. Wet 1, thmdiy ahipment is ooverad

monznulay dnvoioce. It is caron

e T obEhink.

il

(B Nut din Elis oase; what you ass? 1s kbo

LR mAarket value, not the

(SRS ERERR AR SR SRV Rl

. Beoause theras was no onnsulary invoios,

(1. Why aye Yhere o consulay invoice?

am RecAanze thev ~re alveady installed. ™

(SGee Tos.n., pp. D= Joane =1, 1990,

Witnens Fuonsdk e testified that nak 217 the

importatinng o ocovered by conasular invoice.

This (oot Faels ik unnecessary  to  disouss
further oground iy, 1. @, that the inverntory  was
evraonenys, Foy o an adverted te s2arlier, when tha Toinid
Team marde an  invertory of all the eguinpmert ang

nmamnhineyieae Found P the televigion statinns (a i

ARG URr, dmporvted sboclk inventories wers anoladzd and

the

e are oz in muestion were
ivdentified,

Ne Lo prouno (5, bthat the assoaerment of taswey
ctue was  faulty, Yo Find =2Fftey careful —tucty ofF tho
reoaspective nosition of thz2 parities, and an tho basisg
nf the vnvesfygbed testimony of yespondent’s witness,
withy petitione>rs failure Yo show that the wmethod nseed
v the anmraiser 1a ot propey, we are convineao that

Ehe  arpraisal of  thes  wvaluwe of the articiss  and

the taxes cdue werp covrent, Tha

ofFficial oty 16 mearfaermad arhil

C
~
-
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the importatiorn of such articles
arnd

() Through ary other practice or
device contrary to law by means
of which such article was entered
throagh a customhouse ta the
preijudice of the goverrment. !
It is clear from the foregoing provisions, that
to be within the ambit of subparagraphs (3) and (4),
the reguisites are: (1) there must be wrorngfual
making by the import ey o consigree o f any
declaration o affidavit o the wrongfoal making or
delivery by the same persons of any invoice, letter
oy paper -~ all touwching on the importation of the
merchandises anq (&) . that such declaration,
affidavit, invaoice is false. But there is wnothing of
this sort in these cases. In fact, as admitted by
respondent, everytime a shipment of televisian
equipment arrived, ABS-CBN had Lo request in writing
fore the release of  the articles, attaching the
corresponding commercial  invoice and all  pertinent
documents for the scrutiny of the Finmance and Customs
authorities (Gee Joint Stipulaiom of Facts,
par. &6-17). This only indicates, that ARS-CEN is in
good faith.
Forr subparvagraph (3), too be applicable, there
must be fraud on the part of the iwmporter to evads
payment of duties and taxes due. But, We found

nothivng in these cases which would label petitiovers

with fraud. While there were claims that AORS-CEN

304
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used fraud and misrvepresentaticon in the importations
of television equipment arnd parts, vt a single piecé
of evidernce was presented by respondent to show that
a specific importation was fraudulently made by
ARG —CEN. Fraud is rnever presumed. It must be praoven
(Farm Implement and Machinery Co. v. Commissioner of
Customs, &4 SCRA 905 [139681). While the application
forr tax free release filed with the Department of
Finance includes & reqguest for televisioﬁ equipment
as well, this fact was vt hidden from the officials
of  the Department of Firnance and the RBureauw of
Custoams. We find it rmorval and not fraudulent to
maximize what ymu-believe your firm or olient wonld
he erntitled wunder the law but it’s up tao the apgerncy
to evaluate the request. Herce, We Fivd Yt
Justification foorr the imposition of fraud penalty.

9. Whether respondent can comply with the
decision should the seizure proceedings be upheld.

Fetitiorers in their memorardum filed o July
=9, 1991, raised rnew issue to the effect that inm the
event that the said seizure pvoéeedings are upheld,
can respondent Commissioner of Customs comply with
the decisiorn orvdering the release of the seized
articles to ABRS-CEN upore payment of taxes and duties
assessed, considering that most of the selized

articles have been lost or destroved.

c.
I
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This issue is  hardly a point for extended
discussion it appearing that said qgquestion was not
raigsed in the petition for review but merely for the
first time inm their memorandum (See Republic Flour
Mills, Inc. v. Commissioner of Customs, C.T.A. Case
No. 1844, November 27, 1967, affirmed in 39 SCRA 26%
£19711)3; Macondray & Co., Inc. v. Commissioner of
Customs, C.T7.A. Case Nu. EO??,‘September =9, 1972).
Nevertheless for the satisfaction of petitioners, 1t
is worth to cite, the comment uander Sectian 1204 of
the Tariff and Customs Code, that "Dnties are taxes
paid orn acoount of the act of brirnping foreign goods
into a country. For covnvenience of administrationm
and security of reverue, this tax is made a lien on
the goods and goods itself is liable for its payment,
but the pavwment itself is a payment for the act of
‘briivging in’y it is only secondarily a tax or the
praoperty imported. The subsequent loss of  the
government’s lien which, 1like all other liens, is
dependent upon possessiorn, does not free the importer
from the debt which accrued by reason of  the
importation (Ker & Co. v. Cebu Ceollector of Customs,
T.D.C. 679" (See Tejam, Commentaries orn  the
Revised Tariff and Customs Code, p. 2311, Vol. 1IV).
Hernce, We find for the respondent Commmissiconer of

Customs,
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IN VIEW OF THE FOREGOING, the decision appealed
from is MODIFIED. Judgment is hereby rendered ;
Affirming the decision of *ha Qctina Commissioner of
Customs in Customs Case MNp. 79-44 vendered on October
8, 12A0 except the imposition of the 30% fraud
penalty. No costs.

S0 ORDERED.

19,

Pomenn City, Mabiro Manila, tMay 175,
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