REFUBLIC OF THE PHILIFFINES
COURT OF TAX AFPEALS
QUEZON CITY

ANTONIO TUASON, INC.,
Fetitioner,
VTS C.T.A. CASE NO. 3865

THE COMMISSIONER OF INTERNAL
REVENUE,

Respondent.

D E I s

LInder date of Febraary 27, 1981, vespondent
Commi

Loy o f Internal Flevvenue assessed.

petitioner Antonio Twason, Ino.:

(i:':‘l)

foancerms ctase fow
1975, 1976 andd

wensunnnwa B AF1L.8E
() D fdc

Sleney corporate
rly ane
et

tave o
cpaartear of 1975, .,

fi 161.49
e e sur-bars on unreasonahble

accumalation of suerplus

for the years 19701978 ....0.. 1.151,1446.98

Fetitioner did not object to the first and
sacond dtams and, therefore, paid the amounts
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Cdemanded ., However , petitioner ptrotested the
assessment for 28Y% swurteax in regard to the third
iPtem on the ground that the accumulation of surpius
profits during the years in guestion was solely for

the purpose of expanding  its business operations as

el esltate | broker. The recuest for
relnvestigation was granted on ‘émnditimn that a
waiver of bthe stabtute of limitation showld be filed
by petitioner. In FEPLY . petitioner  advised
respondent that there was no need of a wailver of
the statute of limitation because the right of the

Government Lo ass

sald tax does not prescribe.,

Tt appsars that no investigation was conducted

nor a  deciasdion rendered on petitioner’'s protest.

Meantime, respondent lssued warrants of distraint
and levy to enforce collection of the total amount
originallly assessed including the amounts already
paid. Henca, the present peltition for review with
a request that pending determination of the case on
the  merits, an order e issued to restrain

e

pondent and/or is representatives from
enforcing the warrants of distraint and levy.
Since the right asserted by respondent in behalf of

the collection of the taxes involved herein by the
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summary  methods  of distraint and  levy was not
clear, and 't was shown that portions of the tax

liabiliti involved in the

s@esamaent had already
bean paid, a writ of injunction was issusd by this
Court dated November 26, 1984 ordering respondent
to e frain from enforcing sald warrants of
distraint and levy without reguiring petitioner to
file a bond.

Qe tion 250a) of the applicable National
Internal Revenuwe Code imposes an additional  fax
upon a corporation formed or availed of for the
purpose of preventing the imposition of the tau
wpon  its shareholders or the shareholders of  any
other corporation through the medium of permitting
its gains  and profits bto acoomalate  instead of
heing dividoed or diélwihutwd" Under Section 25(bh)
thereof, the fact that the corporation is a mere
holding company or  an  investmenlt company where at
any time during the taxable year more than fifty
(D0%) per centuwn in value of its outstanding stock
is  owned, directly or indiréctly, by one persﬁn
shall be prima VFeacie evidence of a purposese to avoid
the tas wupon  lbs shareholders or members. And

”~y

Section 25(c) provides that the fact that earnings
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‘o profits of & corporation  are permitted  to.
accumutlate  beyond  the reasonable n@eas of the
husiness shall be determinative of the purpose to
averid the tan on shareholders unless the
carporation shall prove to the contrary by a clear
preponderance of the evidence.

Featd

bivoer ds a domestic corporation organized
and existing under the laws of the Fhilippines with

principal  office at 400 (formerly 3504) A & T

RBud lodineg, colta, Manila. Tt is engaged in

s ine

as  real estate dealer and its income is
derived mainly from sales of lots and rentals of
Freal  properly. During  the years under review
(19751978, it paid the annual real estate
dealer s Tined tax. (Exhe L, p. 180, BIR records;
See also pp. 54, T8, Y8 and 126, BIR records.)

For  ocalendar years 1970, 1976 and 1978,
petitionsr filed Pt corporate anrnnual income
rre e e and after investigations thereof,

respondent

;against petitioner deficiency
income " tax  of FI7,491.87; deficiency corpoarate
guarterly income tax for the first guarter of 1973
of F1l&6l.4%y and 28% surtax for alleged unreasonable

accumulation of surplus of FL,151,148.96. As
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stated earlior, peltitioner paid the FI7,491.82% and
Fle1 .49 but protested the PL,181,1446.98.

With e LssUance by respondent of the
watrrants o f distraint . and leavy to enforce
collection of the assessment, petitioner Antonio
Tuason, Inc., brought this appeal ‘on the question
of whether or not petitioner is liable for the 207
surtar  on o undue  accumulation of suwplus  for  the
years 1975, 1974, 1977 and 1978 in the sum of
F1, 131,148,966,

Hince the provisions of Section 25 of the
NMational Internal Revenue Code which were in effect

ghuring  the

CaRAETG LY dor  review were

boadily  1ifted

from Section 102 of the .5, Internal Revenuse Code

o 7 i bueehing the regulations issued in
connection therewith, it would be proper to refer

to applicable cases decided by the American Federal

Courts for guidance  and  enlightenment. (Manila
Wine Merchants, IInc. vs. Commiﬁﬁimner'mf Internal
Revenue, L-261435, Feb. 20, 1984, 127 SCRA 483F.)

A prerequisite to the imposition of the taux
has been that the corporation be formed or availed

of for the purpose of avoiding the income tax (or

asurtax) on its ghdreholders, or on the shareholders
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af any other corporation Oy pormitbting the sarnings

ancl oot ot Ll Lo e accumelate

e

instead of dividiong & among o di

tributing them

I+ the

1o T aharmholde

failure Lo pay

dividends s dae o some alhoee e

MU, SLh

e wundisteihahe

b warnings and profits for

of  Lhe bhusine suoh purpose

et Fall within e inberdiction of t e

l.aw of Fe

wleral  Income Tamxabion,

P A4y See also Se

e 2l, Rev.

Ny e Manila  bine Merohants, Ime.  vs.

Covmmi

sioner of Interoal FRevenoe, supr

Tnasmorh as purpose  anvolve & state of mind

ar intant, St is always necessary  bto look at the

sorroundiog oirocumstances  and the atlendant facts

in it iohaal

o errmine  whahher  the

hiey fad Turs o bo o mabe oddateih

(LU e A was to

prevmit the shareholders Lo avoid bthe income bax

=y
dad
-

for soms  obher purpose. suoh as  the  use of  the
earnings and profits for the reasonable needs of

t s ine

In this regard, although the

o f he taxpayer, officers and

wkholders s entitled to some welight, generally

is to be resolved in the light of the
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surrounding circumstances, including the interests
of those in control  and their actuwal conduct.
(Maertens, Law of Federal Income Taxation, Vol. 7,
Chapter 39, p. 435.) The applicable principles of
law are clear and in the end the decision in this
case must rest wupon  its own peculiar facts and

circumstances

4y e

Section 250h) of the Tax Code at the time the
surtayx involved herein was assessed provided that a
corporation whicoch Was @ mere holding or investment
company was considered prima Yacie evidence of a
purpose  to avoid the tax upon its shareholders or

members . This presumption, as expressly provided

by the law, is only prima Yacrie. Thus, while

spondent s deltermination is presumptively correct

and  ©

upon  petitioner the burden of offering
v idenoe in oppasition thereto, the Court

recognizes that once such evidence is presented the

presumpt of correctness i

ipp@ars and  the
question  then is whether under‘Aall the evidence
petitioner has sustained the burden pléced upon it
by the applicable law, Obviously, our decision
should therefore turn upon whether the finding of

'

e Commi ioner of Intermnal Fevenue that
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Antonio Tuason, Inc., is virtually owned
and  controlled by dQts sident, Antonio
e, who, out of the 25,306 shares of
owned 20, 702 ahares  thersof, or
T the total shares outstanding.




Section 2B (k) of sbhie Tax Code of 1977
R amepicled proov i des that e ME (@
oy f A holding Wi investmeant
imooa prima Facre evidenoe of 4
purposse o avald dmposition of progressive
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of  preventing tha

o f Tor the purpo

imposition of  bthe @swetax wpon its stockholders.,

Fetitioner sufficiently rreabut e the
prresumpbion by olear preponderance of evidenoe that

ths sueplus profits doariong the mars AN question

b 01 Lriwves

b 1t for & legibimate business

tate dealer.

prarposs as o real

pported by the yecord and  the

A amply
avidencs presented, somebime 1n 1975, the Hoard of
Directors  of petitioner decided to  expantd its

Frvden e

operation as iLts income fron sales of lots

wan  gradually receding so  thalt “its real estate

aas e wonLa o mo longer provide  onough omeans  to

stostain Lhs aperation for the soooo

LG YA . It

BEAATS Lbvmy e foar oy vleve Lolerel Ty oo e L Lo
B i as covidoncad by The minubeos of  the moeting

2

wf Lhe Foard of Directors on November 26, 1976, the

ion of whioch ferl Lo

8 rfiscussion s A to what
hmee crena ol : med s with wadd
§ SQuggestions were made to engage
i the construction of low-cost housing
and  to construct apartments  for  lease.
After talking s of the pros and cons of
the suggestion, it was  resolved, upan
motion of Me. Araneta, duly seconded.
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on Lot No. 12, BElock 2, ooversd by

T.C T Mo, 4470

of the Regilster of Deeds of Queson
ity . The plan  for  bhe construction of the

Aapartment bhuilding as prepaced by Architect Ramon

Coutaras was submithted to o and approved by the RBoard.
3 (=)

At the same time, the plan for bhe construction of
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madd i loding wasn submitbed Lo oand aopeoved by the

try of Huaman Settlomoent and the Office of the

FMini

City Engain

of Gueron City. (S minut nf  the

mecting of the Board of Directors, Nugust 28, 1978

arch Novembey 20, 1978, Fxahs. A and A-1. pp. 215~

e ot

a2ldy BIR records.)

In

7 after accumulating & swplus  of

tent  to start  its expansion

progeramn,  the construaction of an apacrtment building

W [ W T The building was sompleled in 1981

p Fxh. 0, p. Gb-0,

at a cost of PL,LE25,672.74. (e

7oy records, ) ITn  addition to the  aparitment

Faerd Tedingg pehitioner aveidred 2 erondominium

apartment din n e B7 whioh

intended  for

b, D and

D=l pp. GA-B and A6, OTHA reocords. ) Since

petitioner has

by deriving substantial dncoms  as evidencod by

annual  inocoms tax returns.

the accumulated swurplus for the years
197051978 in the aggregate amount of FI,26%,36%.58

which has boen treated by respondent as having been

"acoumulated beyond  the reasonable needs" of  the

of  petitioner. Accordingly ., respondent




sova bl tor Jampeso upon petd bioner the pernalty Lax of
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Lhs svipansion of petitionss s bhusiness opsration as

Al e dealor., Moy part of i amount was
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s d e of  peti tioner.

M1 bhoss facts and circumstances, which are
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