REPURLIC OF THE PHILIPPINES

COURT OF TAX APPEALS
QURZON CITY

MIGUEL J. 0OSSORI0O PENSION
FOUNDATION, INC.,
Fetitioner,

versus - C.T.A. CASE NO. 4244

COMMISSIONER OF INTERNAL
REVENUE, ,
Respondent. ' 'f? / ?;}

This is & judicial claim for the refund of the
sum of F1,092,2%8.48, representing final
withhalding tares wrongfully collected and/or
withheld from petitioner fram April 19846 te June
I, 1RaT.,

Fetitioner i

i

a naon—stock, non—profit
corporation duly aorganized and existing under and
hy wvirtue of the laws of the FPhilippines. It was
arganized and existed for the purpose of holding
title to., and administering, the emplovee trust and
retirement funds established for the henefit of the
employees of the Victorias Millinmng Co., Inc. and
its subsidiaries, =such as the North Negros
Marketing Co., Inc., as zshown by its Articles of
Incarporation and By lLaws as duly approved by the

Securities and Exchange Commission.
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In or about 1948, Victorias Milling Co.. Inc.
establiched a retirement or pension plan for its
employees and those of its subsidiary companies
pursuant to & 22-page plan. Pursuant to s=said
pension plan, Victorias Milling Co., Inc. makes a
reqular  financial contributions 'to the employee
trust for the purpose of distributing or paying tn
said employees, the earnings and principal of the
funds accumilated by the trust in accordance with
said plan. Under the plan, it is imposable, at any
time prior to the satisfaction of all liabilities
with respect to emplovees under the trust, for any
part of the corpus or income to be used for, or
diverted to, purposes other than for the exclusive
henefit of maid employees. Moreover, upon
termination of the plan, any remaining aszets will
be applied for the benefit of all employees and
their beneficiaries entitled thereto in proportion
to the amount allocated for their reaspective
benefite as provided in said plan.

The petitioner and Victorias Milling Cn..
Inc., on January 22, 1970, entered into 2
Memorandum of Understanding, whereby they agreed
that petiticoner would administer the pension plan

funds and aszets, as assigned and transferred to it
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in trust, as well as all amountes that may from time
to time be set aside by Victorias Milling Co.. Inc.
"o the benefit of the Fension Plan, said
Aadmirnistration is to te strictly adhered to
pursuant to  the rules and regulations of the
Feneion Flan and of the Articles of Incorporations
and By lLaws" of petitioner.

This pension plan was thereafter submitted to
the Fureaw of Internal Revenue for registration and
for a ruling as to whether its income or ea&arnings
are exempt from income tax pursuant te FRep. Act
4917, in relation to Sec. D96(b), now Sec. 54(b), of
the Tax Code.

In a letter dated Jdanuary 18, 1974 addressed
to VMictorias Milling Ca., Inc., the Bureau of
Internal FRevenue ruled that "the income of the
trust  fund.  of  your retirement henefit plan _is
exempt  from income tax, pursuant to Rep., Act 4917
in relation to Section 56(b) of the Tax Code."

In accordance with petitioner’'s Articles of
Incaorporation {(Annex A), petitioner would "hold

legal title to, contreol, invest and administer,_ in

the manner provided, pursuant to applicable rules
and conditions as established, and in the interest

and for the benefit of its beneficiaries and/or

cJdo
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participants, the  private pension plan as

established for certein em;ployees of Victorias

Milling Co.,  Inc. and other pension plans of

Victorias Milling Co. affiliates and/or

subsidiaries, the pension funds and assets, as well

as the accruals, additions_and_ increments thereto,

and such amounts as may be set aside or accumulated

of said pension plans. Moreover, pursuant to the

same Articles of Incorporations, petitioner is

empovered  to  “settle, compromise  or asubmit  to

arhitration, any claims, debts or damages due or

awing to or from pension funds and assets and other

funds and _assets of the corporation, to commence or

defend suits or leqal proceedings and to represent

said funds and assets in  all  suits or legal

proceedings.

Fetitioner, through its investment manager,
the City Trust BRanking Corporation, has invested
the funds of the employee trust in treasury bills,
Central Rank bills, direct lending, etc. =0 as to
generate income or earnings for the benefit of the
employees—beneficiaries of the pension plan. FPrior

to the effectivity of Fresidential Decree No. 1959

on October 15, 1984, respondent did not subject

said income oy earnings of the employvee trust to

R 2N,
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income tax because they were exempt from income tax

pursuant to Sec. 5%6(b), now Sec. H4(b), of the Tax

Code and the RIR Ruling dated January 18, 1984

(Annex D).  (Underlining ours.)

After Fresidential Decree No. 1999 took effect
on October 15, 1984, respondent and/or the BRureau
of Internal Revenue hegan subjecting the income or
earnings of the employee trust held by petitioner
to income or ftinal withholding tax and cellecting
from petitioner =aid final withholding taxxes on the
ground that Fresidential Decree Mo, 1989 allegedly
withdrew or repealed the tax exemptions of employee
trust funds on their earnings.

I view of the position taken by respondent,
the «aid respondent collected from petitioner,
through the latter’'s investment manager, final
withholding taxes consisting of:

{1) Taues withheld and remitted to the Bureau
af Intermal Fevenue on account of direct lending of
the employee trust fund, to wit:

Amount of Tax

Date Tax Withheld Remitted to BIR
April, 1984 P00, 761.44
May, 1964 1,887%.48

RIVLY
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— 6 —
June, 1786 IB.112.490
July, 1984 18,164 .67
Aegust, 1986 2,164.91
September, 1984 79.,592.7%
Cetober, 1986 12,50 .90
Morvember, 1984 2,156.78
December, 1986 FeA57 .50
January, 1987 to
June 0, 1987 14,830,735
Total .P312,633.40

as whown by & sworn certification of Rosario C.
Capino of Citytrust Ranking Corporation (Annex E).,
(2) Tases withheld by the Central Rank on
account of petitioner’' s employee trust fund
investment in Treasuwry Rills and/or Central Bank
Bille, from Janvary., 19846 to June 30, 1987 in the
total amount of FP780,302.28, as shown by a sworn
certification of FRosario C. Capino of Citytrust
Ranking Corporation (Annex F), which states in part
that the "taxes were, and formed part of, the taxres
withheld and remitted to the Bureau of Internal
Revenue by the Central Rank, as appearing in the
attached certification of the Central BRank dated
December 11, 1987." The Central Bank remitted said
taves to the Bureauw of Internal Revenue by means of
credit advice on November &%, 1984, Januwary 8, 1987,
and from March S5, 1987 to NMovember 3, 1987 (Annexes

G and G~1).

It is alleged that the collection from

SU .
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petitioner of final withholding taxes on the income
arycl earnings of the employee trust held by
petitioner  violates Sec. B34(b), formerly Sec.
Sa4(h), of the Tax Code as this provision exempts
fram income or withheld tax earnings of employee or
pension truste, The taues, thﬁrefore, callected
ahove are alleagedly wrongfully collected.

This i= because, while as a general rule, Sec.
Pl(eY, for merly Sec . 21(dy, of the Tawx Code
cubjecrts all  interests and yvielde from deposit
suhstitute to final withholding tax, Sec. 8B4(b),
formerly Sec. S9&6(bY), of the Tax Code exempt from
income tax the income or earnings of employee trust
funde, as an exception to the general rule. The
employvee trust fund held by petitioner for the
henefit of the emplaovees of Victoria Milling Co.,
Tnc. =nd its subsidiaries qualify as tax exempt
under Sec. S4(b), formerly Sec., S4(b), aof the Tax
Code as ruled by respondent Commissioner himeelf in
his lebtter dated January 18, 1974 (Annex D).
Hence, the =aid taxes cal]ectéd from petitioner
above-mentioned were &llegedly wrongfully collected
and =hauld therefore be refunded to petitioner.

Bection S4(b) af the Tax Code exempts earnings

of employvees trust from income taxw, since said

'.S{) bt
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proavision did not male any distinctions or
qualifications as to the kind of income tax that
wotld be collected, nor as to the kind of earnings
af employee trust that are exempt from income tax,
then income tax includes final withholding tax, and
earnings include interests and yields from deposit
substitute which should be accordingly exempt from
firal withholding tax.

Contrary to respondent’'s position and to BIR
Ruling Mao. 0046 dated January 14, 1984, Presidential
Decree No. 1959 did not impliedly repeal the
exemption from final withholding tax on interest
income and vields from deposit substitute of
employvee trusts held by petitioner not only because
implied repeale are not favored, the presumption
bheing against implied repeals, but also because
Sec. 94(b), formerly Sec. S6(bh), of the Tax Code
was left untouched by Fresidential Decree No. 1959,
Moreover, Fresidential Decree No. 1253 as clarified
by Ministry of Finance Order No. z9-84 and

Exvecutive Order No. 23, while withdrawing all tayx

erxemptions aenerally, expressly preserve, as

exceptions thereto, those tax exemptions provided
in the Tax Code, one of which is the exemption from

income taM of earnings of employee trust funds

SUO
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under Sec. S4(b), formerly Sec. S56(h) thereof.

While F.D. MNo. 1959 expresely amended Sec,
21(d) . now Sec. Z1(c), of the Tax Code by deleting
the provision exempting from final withholding tax
bark interests and vields from deposit substitutes
and from trust fund, said deletion or amendment did
not  operate  to withdraw nor repeal the  tax
exemptions  on interest income and vyields _from
depaosit  substitutes of esployee trusts because
enployes trust funde enjoy income tax exemption not
by virtue of Sec, 21(d), now Sec. 21(c), of the Tax
Code, but by wvirtue of Sec. 54(b), formerly Sec.
6 (k) of said Code, which latter provision remains
in  force so  that it has not been amended nor
repealed.

Section D4(b), formerly Sec. 5&(b). of the Tax
Cnde remains therefore in force and the tax
evemptinone therein provided in favor of employee
trust remain unaffected by F.D., Neo. 193539, This
conclusian iz reinforced by the fact that P.D. Nn.
1254 arc Eveo. fhrder MNa. P recognized,
maintained, re-enacted, or re-adopted Sec. S4(b)
formerly Sec. B&(h) of the Tax Code.

In A letter dated September 21, 1987,

petitioner filed with respondent a claim for refund

dLPx
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of taxes wrongfully ceollected from petitioner.
(Annex H)

In a letter dated September 21, 1987,
respondent Commissioner of Internal Revenue asked
petitioner to submit supporting documents showing
the tases withheld and remitted to the BIR. (Annes
1)

In a letter dated Jdanuary 22, 1987, petitioner

submitted to  respondent, an___amended claim for

refund of tauxes praying that the tarM»es collected
from petitioner as  a&bove stated, in the total
amount of F1,092,98%5.68, be refunded to it and
presented documents in compliance with respondent’s
reguest contained in his letter dated September 21,
1987 (Annesx 1), [Anneres E, F, G and G-1])

In a letter dated February 29, 1788 to
respondent Commissioner, petitioner made a follow-
up of its claim for refund of taxes and stated,
among others, the following:

"Inasmuch as under Sec. 243 of the

Tax Code, suit for refund cannot be

maintained for taxes paid to the BIR

after two vyears from date of payment
thereof, an action for refund of taxes

paid to the RIR in April 1986 onward

would be barred unless such suit is filed

with the Court of Ta» Appeals before or

in April, 1988, For this reason, unless

the RIR acts favorably on claimant's
claim for refund of taxes at least five

JUu
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days before the end of March, aclaimant

would be restrained to file the necessary

action with the Court of Tax Appeals for
recovery of said taxes itemized in our

said letter of January 222, 1988, in

accordance with the ruling of the Supreme

Court in Gibbs ve. Collector of Internal

Revenue, 107 Fhil., 232.

"In wview of the foregoing, it is
respectfully prayed that the BIR act on
claimant’'s claim for refund as embodied
in our letter dated September 2, 1987 and
January 22, 1988, before the last week of
March, 1988, failing which claimant will
take it that the BIR has denied its claim
for refund and claimant will then be free
tao file the necessary action in the Court
of Tax Appeals.” (Annesx k)

Hotwithstanding petitioner’'s letters of
January 222, 17988 (Annex J) and February 29, 1988
(Annex K), respondent Commissioner failed to act on
petitioner’'s ¢laim for refund of taues.

Since the Rureau of Internal Revenue did not
act on petitiomer’'es claim for refund, petitioner
filed the instant judicial claim for taxes paid up
to June 30, 1987.

With respect to those final taxrxes paid after
June I0, 1987, the parties have stipulated that the
same will be subject to the final outcome of the
instant case, to the effect that =said taxes will be

refunded if petitioner wine the case without the

need on ite part to file a claim for refund

JUL
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therefore with the BPFureauw of Internal Revenue and a
supplemental petition with the Court of Tax
fppeals.

The parties have defined the issues for

determination in their stipulation of facts dated

t

Movember 14, 1988, as follows:

(a) Under what section or provision
of the Tax Coade do or did the interests
on direct loans (Annex "E" of Petition)
and yields from bank deposits and deposit
auhetitutes on T-bille (Annes "E" of
Fetition) of the truct funde of the
pension plan enjoy exemption from income
ar final tax?

{th)Y Did FD 192389 repeal or withdraw
the exemption from tax on interests and
yields from bank deposits and deposit
substitutions of said trust funds of the
pension plan administered by petitioner?

() Assuming arguendo that PD 1959
repealed or withdrew =said tax exemption,
did mnot FD 1924 and Executive 0Order MNo.
273 revive sald tay exemption on earnings
of the trust funds of the pension plan?

With reference to the first izsue, petitioner

contends  that the interest on direct loans and
vielde from bank deposits and deposit substitutes
on Treasury Bills of the trust funds of the pension
plan of petitiocner enjoys exemption from income or
final tax under Section 56(b), now Section 34(b),
aof the Tax Code.

It asserted that the pension plan in question

RAVK
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|

was previously submitted to the Bureauw of Internal
Fevernue for a ruling as to whether the income or
rarninagse of the retirement funds of said plan are
exempt from  income tan  and in a letter dated
January 18, 1584, the PBureau ruled that the
i
earninges of the trust funds of the pension plan are
exempt from income tax under Sec. 56(b) of the Tax
Code,
"A close review of the provisions of
the plan and trust instrument disclose
that in reality the corpus and income of
the trust fTund are not at no time used
for, or diverted to, any purpose other
than  for bthe exclusive benefit of the
lan heneficiaries. This fact wan

likewiae confirmed after verification of
thies rlan operations hy the Revenue

Nistrict Mo, &3 nf the Revenue Reqgion MNo.
11, Bacalod City. Section X al=o

confirme this fact by providing that if
any assets remain after satisfaction of
the requirements of all the abhove
clauses, «uch remaining assets will be
applied for the bhenefits of 211 persons
included in suerh classes in proportion to

the amcaan te allocated for their
tospective henefits pursuant to the

foregring prinrities.

"Tnn wview oof all the foregeoing, this
Nffice ie of the opinion, as it herehy
halds, that the income of the trust fund
af your retirement bhenefit plan is exempt
from income tay pursuant to Republic Act
4217 in relation to Section 3&(b) of the
Tay Code." {(Annex "D" of Fetition)

Section SHE(hY, now Section $94{(b), of the Tax
Code, which is cited by the BIR in the Ruling of

Jamary 18, 1974, reade as follows:

JUo
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"(b) Exception. - The Tax imposed by
this Title =ehall not apply tc employee’'s
trust which forms part of a pension,
stock bonus or praofit-sharing plan of an
employer for the benefit of =zome or all
af his emplovees (1) if contributions
are made to the trust by such employer,
or employees, or both for the purpose of
distributing to such employees the
earnings and principal of the fund
accumualated hy the trust in accordance

with such plan, and (2) if under the
trust instrument it is impossible, at any
time prior to satiesfaction of all

liabilities with respect to employees
under trust, for any part of the corpus
ar income to be (within the taxable vyear
or thereafter) used for, or diverted to,
prposes other  than  for the exclusive
benefit of his employees: Frovided, That
any amount actually distributed to any
employee or distributee shall be taxable
to him in the year in which S50
distributed to the extent that it e)xceeds
the amount contributed by such employee
ar distributee.”

After the enactment of PD 1959 on Octobker 15,
1984, the Bureaw of Intermnal Revenue, through its
withholding agents, collected from petitioner final
withholding taxes for the interest income from
direct loans or direct lending of the pension
funds, which taxes paid to the Bureau of Internal
Revenue amounted to P312,633.40 from April, 1986 to
June 20, 1987. Fetitioner is seeking for the
refund of this amount of tax.

In its RIR Ruling No. 334-87 dated November 3,

JUu
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1787, the Bureau of Internal Revenue admitted that
interest income of the retirement fund arising from
direct loans iz exempt from income a final tax
pursuant ta Section S6(b), now Section %4(b) of the
Tax Code. BIR Ruling No. 3I34-87 dated November X,
1987 reads as follows:

"This refers to vyour letter dated

August 14, 1987 requesting a ruling as to

vihether interest income by the retirement

fund from direct loans made by it are

subject to the 207 withholding tax.

"In reply thereto, I have the honor

to inform you that income of retirement

fund from itse investments consisting of

interest from loans is exempt from income

tay pursuant to Section 36(b) of the Tax

Code, as amended. This is in line with

Ministry Order No. 39-84 which states

that the withdrawal of the exemption by

F.D. Mo . 1935 does not apply to

exemptions embodied in the National

Internal Revenue Code."

Fetitioner oconcludes, te which We hereby
agree, that it is entitled to a refund of the
amount of PI12,633.40 representing interest income
for direct leoans made by the retirement funds of
the pension plan.

With reference to the amount of P780,452.28,
representing the final tax on interests or yields

from Treasury-Rille placement of the retirement

fund paid by petitioner in 1986 and up toc June X0,

Jiu
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1987, as well as those paid by petitioner after
June 30, 1987, the question 1is whether or not
interests or vields from treasury bill placements
of the pension funde are exempt from final tax.
Fetitioner claims that the interests or yields
for Treasury BRill placementa of petitioner are
exempt from final withholding tax uwunder Section
D6(b)Y, now Section 54(b), of the Tax Code because
this section exempts from income tax all earnings
and  income of retirement funds. Aind earnings
include interests or yields from bank deposits and
deposit esubstitute, such as treasury bills, or
income from "capital invested, gains, profit or
private revenue" citing the case of Fisher vs.
Trinidad, 43 Fhil. 973, 981. Fayment of income tax
incluwdes the withholding tay on income under Title
I1 of the Tax Code. It is under Section B846(b), now
Section 54(bk), of the Tax Code, falling under Title
I1, that the PRureau of Internal FRevenue, in its
Ruling dated January 18, 1974 said that the
earnings of the retirement fund§ of petitioner are
exempt from income ta» and not under any section or

provision of the Tax Caode.

Fegarding the second issue, petitioner

contends that FD No. 19592 did not repeal or

Sl
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withdraw the exemption from income tax of interests
or vields from T-Bill placements of the retirement
fund because Section %4(bh), formerly Section 95&6(b),
of the Tax Code, which interests or vyields are

evempt from income tax and remained in force and

'

has not been repealed.

However, respondent contends that the
applicable provision is Section 21(d) and Section
24(c) of the Tax Code and not Section S&6(b), now
Section S4(h), of the Tax Code. Respondent claims
as follows:

"10, The evemption from the final
tar on interest on  bkank deposits  and
deposit substitutes which petitioner
previously enjoved was in pursuance of
the afore-gquoted proviso found in Section
21(d) and 24(cc) of the National Internal
FRevenue Code which expressly provided
that "If the recipient of such interest
is erxempt from income taxation, no tax
shall be imposed and that, if the
recipient is enjoying preferential income
tay treatment, then the preferential tay
rates so provided shall be imposed.

"11. Fresidential Decree Mo. 1939,
which took effect on October 15, 1984,
amended the aforesaid aections by
deleting the said proviso granting
exemption from final taxx on interest from
bank deposits and/or deposit substitutes
to those recipients who are exempted from
income taxation.

"12. Ry wvirtue of such amendment,
the exemption granted under sections
21 (dd) and 24(cc) is deemed to have been
repealed or withdrawn, o "
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Ve agree with petitioner. In his BIR Ruling
dated January 18, 1974, respondent stated that the
income of the trust fund of the retirement benefit
plan is exempt from income tax, purasuant to
Fepublic Act bMo. 4817, in relation to Section S6(b)
of the Tax Code. {Stipulation Af Facts, par. 4, p.
120, CTA rec.) thider this HIR Ruling. the interest
income from T-bhill placement of the retirement fund
is exempt from final tax. At the time the pension
Plan was estahlished in 19487 or thereabouts. and at
the time the RIR Ruling of January iB, 1974 was

issued, fection Z1(d) and Section 24(cc). which

provide as follows, respectively:

"Interest from Fhilippine Currency
hank deposite and vyvields from deposit
aubstitutes whether received by citizens
of the FPhilippines o©or by resident alien
individuals, shall be subject to the
final tax as follows: (a) 1%% of the
interest on s=savings deposits, and (b)
20% of the interest on time deposits and
yvield from deposit substitutes, which
shall be collected and paid as provided
in Sections 83 and %4 of this Code:s
Provided, That no tax shall be imposed if
the aqgqgregate amount of the interest on
all FPhilippine Currency deposit accounts
maintained by a deposi tor alone or
together with another in any one bank at
any time during the taxable period does
not exceed Eight Hundred Pesos (PBOO.00)
a year ot Two Hundred Pesos (P200.00) per
quarter; Frovided, Further, That if the

income taxation, no tax shall be imposed
and that, if the recipient is enjoying

Sio
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preferential tax treatment, then the
preferential tax rate so provided shall
bhe imposed.”

"{oc) Rates of tax on interest from
deposits and yvield from deposit
substitutes. - Interest on Philippine
Currency bank deposits and vyield from
deposit substitutes received by domestic
ar resident foreign corporations shall be
suhject to a final tax bn the total
amount thereof as follows: (a) 1574 of
the interest on savings deposits; and (b)
20% of the interest on time deposits and
yield from deposit substitutes which
shall be collected and paid as provided
in Sections 33 and 54 of this Codesg
Frovided, That if the recipient of such
interest is exempt from income taxation,
no _tax shall be imposed and that, if the
recipient is enjoying preferential income
tax treatment, then the preferential tax
rate so provided shall be imposed.”

Baild sections were not vyet in existence because
these sections were inserted as new provisions only
on September 17, 1980 by FD No. 1739, and vyet long
hefore said date (Gept. 17, 1980), petitioner was
already enjoying tax exemption on its interests or
vields from its investment in T-Rills and other
depaosit substitutes.

The aforequoted provisions of Sections 21(d)
and 24(cc) of the Tax Code, introduced by P.D.
1739, which took effect on September 17, 1980,
cannot be the souwrce of the tax exemption from

petiticner’'s investments in T-Rills and oather
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deposit substitutes. In the first place, the above

praovisions do not refer to earnings of retirement
funds of pension plan.‘/The specific provision on
the subject is Section S%6(b), now Section 54(b), of
the Tax Code under which the pension or retirement
plan qualify as ruled by the RIR in its letter

dated Jamnuary 18, 1974, In the second place.

petitioner’' s retirement fund has been enjoying tax
exemption long before Section 221(d) and Section
24(cc) were enacted on September 17, 1980. It
cannnt bhe claimed therefore that said Section 21(d)
and Section 24(cc) were the source of petitioner’'s

esemption from income tax. In the third place, the

proviso in Section 21(d) and Section 24(cc) of the

Tay Code to the effect that "if the recipient of

such interest is exempt from income taxation, no

tay shall be imposed and that, if the recipient is

enjoyving preferential income ta) treatment, then

the preferential tax rates

280 provided shall be

impoged.,” is not a tax exempt provision. This is
20 because the proviso does not, by itself, grant a
tax exemption but points to ancther law, if any, as
the source aof tax exemption. Without another law
granting tay exemption on the zubject, the proviso

is meaningless and grants no tax exemption

Slu
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privileges at all: with another law granting tax
exemption, the proviso is a surplusage because what
governs and grants tax exemption is the separate
law and not the proviso.

In other words, the source of tax exemption of
retirement employee fund is Section 36(b), now
Section 54(bh), of the Tax Code. Thus, even after
the issuance of PD 1379 providing the new Sections
21 (d) and 24¢(cc) of the Tax Code, the Bureau of
Internal FRevenue still holds that the income of
retirement or employee trust is exempt from income
tax under Section S54&(b), now Section %4(b), of the
Tax Code when, in BIR Ruling No., 0346 dated March
10, 1983, it held "that CB Provident Fund 1= an
emplaveesz Frust exempt from Income tax under Sec.
Sa(h) of the Tax Code and, therefore, it need not
tile an 1ncome tax return; that the income of the
truszt from 1ts Inveztments are exempt from Income
tax provided that In Its Iinvestment actjvities, no
part of the corpus or Income of the fund zghall be
diverted tao purposes aother than the exclusive
benefit af the member emplovees or their
beneficiaries xxx." (ltalics ours.)

Subsequently, PD 1939 was enacted, taking

effect on Qctober 1%, 1984, which deleted the
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provieo in 1984 in Section 21(d) and Section 24(cc)
of the Tax Code. Fespondent claims that the

"deletion of the exempting and preferential tax

treatment provision under the old law is clear

manifestation that the single 19% rate is imposable

on all dinterest income from deposits, deposit

substitutes, trust funds and s=similar arrangement,

regardless azs tao the status or character of the

recipient thereof.” (BEIR Ruling No. 006 dated
January 14, 198%3%)

The stand taken by respondent is without basis
in law. As was stated by petitioner:

"The deleted provise 1is not the
zource of tax exemption oan_ interest or
yields from bank deposits and deposit
substitutes of pension plan, but Sec.
S4(b)._ formerly Sec. 8&(b), of the Tax
Code. The proviso is not an exempting
tay provision because it does not, by
itself, grant exemption from tax on such
interest or vyields, but relies on another
law or provision. In other words, if
there is a separate law or provision of
the subject, the proviso is meaningless

for what governs is the separate
provision or law. If there 1is no such

separate provision or law granting tax
exemption, the proviso is  meaningless
because it does not by itself grant tax
exemption.

Moreover, FD 1959 did not repeal the
following paragraph of Sec. 53 of the Tax
Code s

"{(2) Depositors or
placers/investors enjoying tax
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erempt i on nrivilears or
preferential  tax  treatment. -
Tn a1l Cae e vihere the
depmesittor oy place/investor is
tav—prempt ar is enjoying
preferential income tax

treatment onder existing laws,
the withholding tax imposed in
thie pAaragraph shall be
refunded  or  credited, aas the
case may b oupon submission to
the Commiseioner of Internal
FPevernue of proof that the said
depasitar, (=18 nlacer/investaor
= = tan exempt entity or
erjoye A preferential  income
tar treatment,”

Puresuant to the above provision,
final taves on interests or vields from
depeoeit substitutes of tay exempt persons
o entitiecs, like herein petitioner, are
entitlied to a vrefund of the tares paid
thereon.

FD 1959 did not evpresasly or impliedly repeal
fec . D&(hY,  now Sec. Sd(hY, of the Taw Code
exempting the imposition of income tax on employee
trusnt N ite interest or yields from T-Hill
placements and deposit suhetitutes,

We are in full &agreement with petitioner when

it aszmerted that neither PD A19%% nor any csubsequent

law expressly repealed Sec. S&(b), now Sec. [4(b)
of the Tan Code. Said Section remains intact in

force up to the present.

But can it bhe correctly =said that PD
1952 impliedly repealed the tax exemption
privileges of pension or employee trust
o itse dnterests or yields from T-Bill
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placements or deposit substitutes, as
respondent contends? 2} number of
considerations, as herein below
discussed, show a negative answer:

1. Implied repeal is not
favored. It is well settled that
repeals of statutes by implication are
not favored. The presumption is a&gainst
implied repeal. Hence, all efforts
shouwld he exxerted to harmonize and give
effect to all laws on the subject.
(Yaldes VS Tuasaon, 40 Fhil. 94735,
Yillegas vs. Subido, 41 SCRA 130} .
Implied repeal will not be decreed,
unless it i=s manifest that the
legislature so clearly intended or unless
the repugnancy between two laws is not
only irreconcilable but is also clear and
convincing from the language used. (u.s.
ve. Falacio, I3 Fhil. 208).

In the case at bar, it is submitted
that there is no inconsistency between FD
1257 and Sec. S4(h), formerly Sec. 5&6(b),
of the Tax Code, nor is there a clear
legislative intent to repeal Sec. %S4(b),
formerly Sec. B&(h)., of the Tax Code. In
fact, FD 1928% issued on the same day as
FD 1989, as clarified by Ministry Order
I9-24, preserved tax exemption privileges
of those provided in the Tax Code, one of
which is Sec. 5&(b), now Sec. 54(b), of
said Code.

Sec. S4(b), formerly
Gh(b), is an exception to Sec. ec .
Z2i(c)(1) of the Taun Code. - Sec. 21(d),
now Sec. 21 (c)(1) of the Tax Code
aubjects all interests or vyields from
bank deposits and deposit substitutes to
final tax (18% from October 15, 1984 to
December 31, 1983 per FD 19593 17-1/2%
from January 1, 19846 to July 31, 1986 per
D 19943 and 207 from August 1, 1986 per

Estw Order Mo . 37) . without
gualifications. It is, for this reason,
a general provision. O the other hand,

Sec. S54(b), formerly Sec. 5H56(b), exempts

3lu
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from income tay earnings of employee or
pension trust and its coverage is limited
to employee trust funds. It is, for this
reason, a specific or special provision.
Since Sec. 21(c)(l)Y and Sec. S4(b) are
pravisions of the same Tax Code and refer
to the same subject matter -  income
taration and esxception therefrom - they

should be read together and any
repugnancy betweenn them is reconciled by
canstruing the apecific . or special
provision as an exception to the general
proavision. (Bagatsing wvs. Ramirez, 74

SCHA 306)

FD 19539 made Sec. 21(d) and Sec.
29(cc) general provision by deleting the
proviso therein expressed. The fact that
[ . 21 (d) o Sec. 24 (cc) in its
comprehensive term covers the subject
matter of Sec. S96((bh), now Sec. 54(b),
doese nat necessarily operate to impliedly
repeal the latter. For settled is the
principle in legal hermeneutics that a
general law on a subject does not operate
to repeal a prior special law on the same
asuhiect. The presumption against implied
repeal is etronger where, of two laws,
one is special and the other general, and
this rule applied even though the terms
of the general law are broad enough to
conclude the matter covered by the
special law. (Camacho vs. CIR, 80 Fhil,.
8483 Manila Failroad Co. vs. Rafferty, 40
Phil. 224)

3. The law granting tax exemption
to employee trust funds
any distinction, the BIR should not make
any . distinction. - Section 54(a),
formerly Sec. 56(a), provides that the
"tas imposed by this Title upon
individuals shall apply to the income of
estates or any kind of property held in
trust.” Section 54(b), formerly Gec.
S6(b), provides the exception and states
that the "tax imposed by this Title shall
not apply to employee’'s trust.," The "taux
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imposed by this "Title" refers to income
tan, and income tax includes final or
withholding ta» on income. The law not
having made any distinction, the tax that
"=hall not apply to employee’'s trust"
emhy aces all kinds= of income tax,
including fimnal or withholding tas.

Moreover, the law speaks of "income”
and makes no distinction as to what it
embraces. Since "income" includes
interests and yielde from bank deposits
and  deposit substitutes., the income of
employee  trust exempt from income taxn
necessarily  includes such  interests or
yields. Consequently, when Sec. 9S4(b)
provides  that the "tax  imposed by this
Title =shall not  apply . to  employee’'s
trust, 1t exempts  from all kinds of
income tax, including final interests or
yvields from T-Rill placements or deposit
substitutes., | For the  rule is  well
settled that  where the law does not
distinguish, we  should not distinguish.
(Colgate~-Falmolive Fhil., Inc. VS,
Gimenez, 1 SCRA 2647)

4. Legislative  history of _ the
provisions involved shows clear intent to
preserve the tax exemption privileges of

________ Ltrust  or retirvement funds. -
Imn or about 19467 when the pension plan
{tAnnex "E" of Petition) was established
or on January 18, 1974 when the RIR ruled
that the earnings of said pension plan
are exempt from income tax (Anneuw "D" of
Fetitian), the law in force on the
svthject was and =still is Sec. S&(b), now
Gec. B4(b) of the Tax Code. There was
yet no Sec. 21(d) nor Sec. 24(cc) because
these sections were introduced for the
first time only on September 17, 1980 by
FD 17%9. However, while Sec. 21(d) or
Sec. 24(cc) containg the proviso that "if
the recipient of such interest is exempt
from income taxation, no tax shall be
impased"”, such proviso is not a tax
exemption provision because it does not,
hy ditself, grant any tax exemption but

:S’,i
) e A
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relies on another law that grants the tax
exemption. Moreover, FD 1739 did not

repeal Sec. Bé6H(b), now Sec. H4(b), of the
Tax Code.

On  October 10, 1984, FD 19393 was
issued withdrawing all tax exemption
privileges  previously  enjoyed _ under
special  laws,  except  those  therein
provided and those provided in the Ta»x
Code. (Ministry QOrder No.‘39~84). In
other words, Sec. 26(b). now Sec. H4(b),.

employee  trust  funds is _left untouched
and preserved.

U October 10, 1984 PD 1939 was
issued, expresaly repealing a_ number of
specific  provisions of the Tax Code,
including Secs. 21(d)  and Z4(cec) by
deleting  the  provisos  thereof _ and
impoging a straight final
interests ar
and  deposit  substit
1939 _did not repeal 8§
B4(h) ., of  the
clearly indicates the intent to preserve
the tay exemption privileges of emplovee
trust funds.

Ba
wever, FD

. _56(b),_now Sec.
Tax Code.  Thig fact

Sub=sequently, PD 1994 was pro-—
mulgated codifying all tay laws and
amendment s into what i= called the
"Mational Internal Fevenue Code of 1986".
P 1994 dincreased the final withholding
tax on interests and vyields to 17-1/2%,
and it re-enacted in toto Sec. 56(b) and
re-numbered it az Sec. S94(b). fAis the tax
24(b) covers final
ig  _an_ _ express
Ltion that ployee trust funds
: not  subject final  tax on their
interests from bank  deposits and yields
from deposit substitutes.

On July 3JI1, 1986, Executive Order
Mo, 27 was issued amending a number of
specific provisions of the Tax Code,
incliuding Sec. 221(d) by increasing the

S
[ SN ]
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final tax to 20U, However,

Order No. 37 _did not repeal or amend Sec.
S4(b) of the Tax Codej it did_ re-enact

provisions = supportive of the taxn

exemption privileges
funds ., su

retirement plan exempt fro income tax
(Sec. 10, E.O0. Mo. I7) and the provision
making contributions of the employer to
the employee trust funds deductible
elpenseE., (Sec. 11, ibid.) Theae
circumstances could only mean that
Exvecutive Order Ma. X7 intended to
preserve the tax exemption privileges of
employee  trust  funds, including their
earnings from deposit substitutes or T-
Bill placements. This is_ fortified
the fact that Executive Order
while  withdrawing tax exemptions  in
general, enpressly preserved those tax
exemptions provided for _in _the Tax Code,
which includes Sec. 54(b). (pp. 133-139,
CTa rec.)

Fetitioner asserts that, with reference to the

third iscsue, assuming argquendao that D 1999
impliedly repealed the tax exemption of retirement
furnd on their earnings on deposit substitutes, PD
1994 and Executive Order dNo. 273 revived said tax
exemption. Truly, assuming that FD 1959 impliedly
repealed the tay exemption privileges of employee
trust or retirement funds on their earnings from
deposit  substitutes sueh  as  T-Rild placement,
wiithout however ruling it is seo, FD 1994 and
Executive Order Mo. 273, which are later statutes,

revived such exempticon from income tax when they

b
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reenacted Sec. H%4(b) of the Tax Code. {Montelibano

ve, Ferrer, 2?7 Phil. 228) The re-enactment

restores.  to  _the  employee trust fund its  tax

exemption on its interest income and vyields from

deposit  substitutes. Thus, 1in a case where a
cooperative’'s tax exemption, préviously withdrawn
by FD 198%, was restored by FD 2008 and the
aquestion raised is whether such restoration of tay

exemption entitles the cooperative to exemptior

from paying final tax _on its interest income, the

RIR in its Ruling No. 148 dated August 12, 1986

held:

"Aocordingly, =since the exemption of
cooperatives from income tax, among
others, is restored by FD 2008 which is a
law promulgated later that FD No. 1959
(effective October 13, 1984), vyou are
esempt  from the 17-1/2% now 20%) final
tax on interest income from Philippine
currency bank  deposits and yield from
deposit substitutes  xxx." (RIR Ruling
Mo. 148, Aug. 12, 19846).

Moreover, in point of location, Sec. B34(b) is
later than Sec. 21(d) or Sec. 24(cc). When FD 1994
and Executive Order MNo. 273 re—-enacted Sec. %S4(b)},
faormerly Sec. S&6(h), it made the latter section a
law of later enactment than Sec. »21(d) or Sec.
24(cc) hecauvse FD 1994 and Esecutive Order No. 2273

are enacted later than FD 19359, It is a settled
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principle that where the special law 1is later it
will he regarded as a qualification of the general
law or considered grafted as an exception thereto.
(Lagman vs. City of Manila, I7 ESCRA S77; Pacis vs.
Averia, IR 3=2CRA 207; Lopezx vs., Customs, 137 5CRA
327D Applying this rule, déamed read as an
evception to Sec. 21(d) or Sec. 24(cc), now Sec.
21y (1Y, of the Tax Code is Sec. 54(b), formerly
Sec. 946(h). thereof, which means that the general
provision subjecting interests from bank deposits
and vyields from deposit substitutes does not apply
ta intevrest income and yvields from deposit
substitutes of employee trust funds.

Finally, petitioner asserts that petitioner’'s
claim for refund of PI12,633.40, representing tax
paid on  interest income from loans, cannot be
dispelled by respondent Commissioner of Internal
Fevenue bheocauwse in his BIR Ruling dMo. 234 dated
November X 1987, he ruled that income of
retirement fund from its investment consisting of
interest from loans is exempt from income tax. BIR
Fuling Meo. 334 reads in parts

"This refers to your letter August

11, 1987 requesting  a ruling as to

whether interest income by the retirement

fund from direct loans made by it are
subject to the 204 withholding tasx.
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"In reply thereto, 1 have the honor

to inform you that income or retirement

fund from its investments consisting of

interest from loans iz exempt from income

tay pursuant to Section B3&6(b) of the Tax

Code, as amended. This is in line with

Ministry rder Mo. 329-84 which states

that the withdrawal of the exemption by

. Mo . 1955 does not apply to

exemptions embodied in the Mational

Internal Hevenue Code."

Alsn, in itz claim for refund of F780,3582.28,
reprecsenting final tax on yvields from Treasury Rill
placement of retirement fund petitioner cites the
case of GCL Retirement Flan vs. Commissioner of
Internal Revenue, CTA Case No. 38688 promulgated on
Decemher 15, 1984, in which this Court held that
the interests or yields from T-Rill placements of
employee retirement funds are exempt from the final
tax and ordered their refund.

WHEREFORE, We find and so bhold that (1)
petitioner is entitled to a refund of the amount of
P312,633.40 representing withholding taxes paid on
interest income from direct loans and made by the
retirement funds of the pension plan being exempt
from income tax» pursuant to Sec. 65(b), now Sec.
S4(b), of the Tax Code; and that (2) it is equally
entitled to a refund of the amount of P780,332.28

representing final tax on vyields from T-Bill
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placements of the retirement fund of the pension
plan paid to the RIR in 1986 up to June 30, 1987,
as well as final taxes paid after June 30, 1987,
for being exempt pursuant to Sec. 96(b), now 8ec.
534(b), of the Tax Code or the total refundable sum
of P1,092,958.68. ’

kithout pronouncement as to costs.

S0 ORDERED.

Muerzon City, Metro Manila, Movembey 2, 1990,

CONSTANTE €. ROAQUIN
ssociate  Judge

I CONCUR

REYES
~1ate Judage

CHRTIFICATION

1 hereby certify that this decision was
reached after due consultation between the members
af the Court of Tax Appeals 1in accordance with

Section 13, fArticle VIII of the Constitution.

/'—__\

CONSTANTE C. ROAGUIN
Ssociate Judge
Court of Tax Appeals
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