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SO ORDERED.””

In his Motion for Reconsideration, Petitioner claims that it should not suffer
for the delay in action of the Department of Energy (“DOE”) to issue the
provisional certification under DOE Department Circular No. DC-2007-07-0011.
According to Petitioner, it was able to present with the court a gwo a Letter of
Intent dated April 04, 2012 (ie., Exhibit P-12) which showed that it applied for a
certificate of registration with the DOE based on the said Department Circular.
However, Petitioner was not issued a provisional certificaion despite its
submission of the letter of intent. It is the ministerial duty of the DOE to issue said
certificate upon receipt of the letter of intent and its non-issuance thereof should
not prejudice Petitioner.

Moreover, Petitioner avers that its entitlement to the VAT refund emanates
from its service contract with the National Power Corporation (NPC). Consideting
that there is an existing service contract between Petitioner and the government,
Petitioner shall be deemed provisionally registered as a Renewable Energy (“RE”)
developer under the Republic Act No. 9513* or the Renewable Energy Act of 2008,
in relation to DOE Department Circular No. DC-2007-07-0011, which registration
shall subsist until the issuance of its DOE Certificate of Registration on April 25,
2013,

On the other hand, Respondent maintains that Petitioner failed to prove that
it was provisionally registered as an RE Developer.

We resolve to deny the motion for lack of merit.

Review of Petitioner’s arguments shows that the same were sufficiently
addressed and passed upon in the Assailed Decision. At any rate, the Court shall
reiterate the pertinent portions of said Decision in order to prove its point.

As previously discussed in the Assailed Decision, the entitlement or
enjoyment of the tax incentives under the Renewable Energy Act of 2008 is not
automatic. The law requires that the entity claiming said incentive be “duly
certified” by the DOFR as an RE Developer, that is, it must have a Certificate of
Registration® or at the very least, a provisional certificate of registration® if it it has
an existing service contract with the government.

Id., p. 128.

Approved December 16, 2008,

Department of Energy Circular No. DC2009-05-0008, Section 18(A).

Department of Energy Circular No. DC-2007-07-0011, Section 4(b)(ii), paragraph 2.
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The registration is a formal requitement for entitlement to such incentive.
Failure of an enterprise to secure a Certificate of Registration or a provisional one
shall amount to forfeiture of said incentive for a particular taxable penod.

Undisputedly, Petitioner failed to secure the necessary registration for the
fourth quarter of 2012, The Certificates of Registration presented by Petiioner
both took effect only on April 25, 20137, Prior to this, Petitioner was without any
provisional certificate of registration issued 1n its name.

For this reason, Petdtioner’s sales for the fourth quarter of 2012 cannot
qualify under the Renewable Energy Act of 2008 as zero-rated. Instead, they are
subjected correctly to twelve percent (12%) value-added tax (VAT) under the
National Internal Revenue Code (INIRC) of 1997, as amended.

Additionally, We do not uphold Petitioner’s argument that the DOE has a
ministerial duty to issue a provisional certificate of registration upon receipt of a
letter of intent. Petitioner’s insistence that the submission of a letter of intent to the
DOE  constitutes  full compliance with the rule on provisional
certification/ registration is belied by the Circular itself.

Annex B of Department Circular No. DC-2007-07-0011 prescabes a
checklist of requirements for conversion from existing Contracts to RE Contracts,
as follows:

1) Letter of Intent from the Developer requesting for the
conversion of the existing Contract/Agreement to RE
Contract;

2) Accomplishment Report vis-a-vis work and financial program;

3) Updated Work Program; and

4)  Such other documents that may be required by the DOE

Moreover, the circular provides a flowchart detailing the process of
conversion from an existing service contract/agreement to an RE Contract. As
shown below, the process starts with the submission of a letter of intent with all
necessary documents for approval and issuance of a Certificate of Registration:

: CONYERSION OF EXISTING SERVICE
CONTRACT/AGREEMENT ON RE RESOURCES TO RE
CONTRACT UNDER R.A. No. 9513

7 Docket, Exhibits “P-6" to “P-7", pp. 859 and 897.



RESCLUTION
CTA EB No. 1894 (CTA Case No. 9048)

Page 4 of 5

-

:

Applicant submits application for
conversion of kener of inlent with
4l neceszary documents to REMB

=

REMB acknowledges receipi
of application and advizes the
applicant af the schedule of

pegotialion
L

™

a4

REMB, with the aszistance of
Financial and Lega Scrvices,
negotiates with the applicant the
terms and canditions of RE
Contruct ‘The pegollation period
shail ot cxcecd 120 days,

q-‘-.—w

T

s negotiation
sucoessful?

T

! REMB recommends approval fot
i converaion of contractagreement o
| RE Coniract tr the XOE Socretuy

— T T
{f the RE Contract

is in the nature of
FYAA, the
President shalk
award and
execule the
conversion of
exisling service

{‘ Upon approval by the Secrelary,
REMB notifies the applicant of
the approvai and the schedute of
signing of RE Contract

contract 1o RE
Contract upon
recommendation
by the DOF Rt
Secreta
\ wrelary . r DOE Secretary awards the
--------------- - i conversion and the parties
sign the RE Contract
Once the holder of the
exisong service
contract/agreement was
issucd a DOE
Cenificate of ) DOV issnes the Cenificate
Repistration as an RE of Registyation to RE
l)c\:eluper. the RE Developer upon Effectivity
project shall be of the RE Contract

govermed by R. A Ne.
9513 {Act). RE
Developer shall
continue to avail of tho
incentives except those
which havc been
modified of withdrewn | | .
by the Act

DOE Certificate of
Registration

T ’ N
( APPLICANT b §

Applicant prepares the |
neCessAry dOCunentay
requirements us prescribed by
the DOE inchuding its
accomplishment roport vig-i-
viz work and financial
commitments snd updated
work prograen, and taking

into account such fectors ag
Lype of RE resource, wnd
remaining term of
contrackagreement. among
others.

KEMHE ghall reject
the: apptication nd
advises the applicant
on the groands for
mjechion,

—

Holder of existing contracy
aproement shall cotitinue to opcrale
15 RE project within the renmining
term umeder the old regime.




RESQOLUTION
CTA EB No. 1894 (CTA Case No. 9048)
Page 5 of 5

From all of the foregoing, We find no cogent reason to reverse the Assailed
Decision. The VAT on royalty payments to Petitioner’s non-resident suppliers in
December 2012 amounting to Php14,145,000.00 was not erroneously paid.

WHEREFORE, premises considered, Petitioner’s “Motion for
Reconsideration (RE: Decision dated November 21, 2019)” is DENIED for lack

of merit.
SO ORDERED.
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