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DECISJION

The respondert assessed sgainst the petitioner
the sums of 784 645,26 end 939,527.97 as sales tax and
surcharge, 1temized as followss

BOAE covensscssssssssassnanassssns DL
5% sales tax due thereon sececccvecee ¥

A249
s.l.' OV 0O ADONORILEDRESCIDANOPRORODOD u
5% sales tax due thereon cccceccsrcss ¥
1930

c"h ‘.1” S FRNGONScBEOROTOBIOTREBUDS B 57.%-7‘
5.1‘. on ltﬁeuﬂt Socsasovseesssnosnse B

Tﬂll AR AEE RN E RS RS R R R R REY SRR SRR N2 B .—1
Return 6£l@8 cevecsccrcesvasccccnses %
M .‘19"  Z A A R R AR RN A R R R R Y W

M.I Dur‘hl" sesnscees I 3&.%.{‘0

Estinated 259 gross

pﬂfit eS8 scessesevssaen .m
M tum.‘ .ﬂ“ evessRCOCOIESBOBED N

Legs purchased from Jen-

I0 uoeesiosensnass PAALIOD

Gross Profit fate «60%

Cost is, therefore, A%,

‘!‘huef cre sales equals gost divided
III  times 100, Hence P16l,e
° r‘ca':} divided b]" 'm m.l. -»
(EEEEREENELFEESE RN ESIE XY ] 34(“.?75-?5

Logs purchased from
Sept. 22 to Dec. 21,

1950 .o.. PE6,062,60

166 ,002,60 divided by

400 x 100 equalseesee PRE5,156.5C  569.932.29
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Sales from eoncession .ececessssese ¥

5% sales tax due thereoh ssceevsesss £

Sales iron leos purchased seceeseces »

Lees? Cogt sevssccocccsssanscnssssse 28enl bl -
Sales tix due theretn ceccessssscss 7 12,143, 2

4231

s.m (A A AR RS2SR R R R R T2 ER 222 2 ] 9@5,5&2‘
Legs ]:u:lrdulcd sessase PLOUB,730.63
Gross profit rate-47%
Sales therefore is PLIOR,730.63 divid-
ed S3R 2 100 coseevssenssnssne
Sairs 2o CONCOGSION sesvescscacse P
% 'ﬂl“ tax d“ theleON cececceee *

4250 £ 193]

Puzchase of leogs from Sept. 22,
1950 teo Des. 31. 1950 ssusassssnas ¥ “mw
Purchase of leogs fex 198] cecosvene 1083, TS0, 63

T L t 8 1 AP DEPUI SIS ro B aEORBOOIRERER

(2SR R ER RS R 2R R RS 2N J

the
SX sales tax due theresn csessscesce

o A3z
Sales ..Cc.t.u‘o.;ttoottI‘l...&.ot- »
” tax due thereon cesesconsvssevsse 'w
) -
Sales tax due £or 1948 sescecocs 713,631.03
Splets tax due foxr 1949 csevesenes ﬂ.?ttl.ﬂ
Sales tax due for 1950 } ee 1.“‘-25
Sales tax due for 19%0 (part) .. 12,143.27
Sales tax due for Xm ssssnssee I.lﬂi-ﬂ
Sales tax due for 1950 & 1951

tpl’.“] OSSP erssrREANIAI O NSO 2.91!.22
Sales tax due for 1992 sececsece :

T O % 8 ) sossnsnssassssnsvsanes " -

Tax Told eescocsscsns '1mm

Te be refunded seeses _ RAT. 58
Sales tax still du@ cesescsseess m

Total tax due snd colivetibie ns RS
(See pp. 45, Memorandum for the Resoondent. )
The sum of #1l,000,00 as alleged conpromise penalty was
added to the sum of #83,645,26, thereby making a total
of 204,645.26. (See Exh. B for Petitionerj Exh. 10 fow
respondent. )

12



DECISION « . ' -
C.T.A. CASE NO. 161

- 3 -
Asssessmant of PAG BLF.G 3 : i
| JAER W meﬂl ‘mm) mwness Pl .m
Local seles of logs ew - 70,358.48
m.l ‘Ql‘. of llﬂ:l.b'r - L
T.tal .‘1“ - - 3 .1 ) -5
Less! Sanles net subject

E:—:::Q;! exports - 420,515, 14
n?:ﬁ'ﬁ.??..ﬁ.?. W
A Adng e S
Total smeunt due we B 234
{90e ». T, Vemorandum for Respondent. )

A To aveid distreint and levy proceedings tc enforee
collestion of the sum of *39,527.97, petitioner paid the
sum of 72,327.97 on April 28, 1955 end filed a surety
Lond to secure peyment of the bazlance of ¥36,000,00, Of
the sum of ™36 ,000,(0 u\wu& by a surety bond, the total
amount of P18,000,00 has been paid (Bxhs. Y-1, Y-2 & Y-3),
thereby leaving an unpaid balance of $18,000.00. Although
ceunsel for respondent have questioned the poywment of
#6,000,0C as evidenced by Exh, Y-2, mnd sdmitted payment
of 212,000,C0 only as per Exhs., V-l and Y-3, wve find en
page 116 ef the E.1.R. reconds a note sppearently wade by
an exployee of the Buresw of Intemnal Hevenue attesting
te the payment of szid smeunt of 0,000,060 under Q. R.

Ne. 1199475 dated Decevber 29, 1955 on account of said
bonded tax obligation. At any rete, the genuineness of
Offieial FHeceipt lNe. 1199400 dated Dacember 29, 1998,

of which Fxh. Y-2 is a photestatic copy, is not denied.

Ye find no reeson for disregarding said payment.

Upon refusal of respendent to reconsider or medify
sald nssessments, retitioner Lhas elevated the case 0
this Court for review,
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It appears that petitioner is a forestry conces-
sionaire and cperates s sewmill. In addition to the logs
cut and removed by it from its concession which axe seld
as such or manufactured into lumber before sale, peti~
tioner also buys logs from other concessionaires which
aze likewise either seld as such or manufactured into
lumber. It also buys lumber for zesals. '

"hile maintaining its main office in Manila, peti-
tioner has twe establishments where its sales transactions
axre effected, one in Butuan City and the other in Calooccan
(Grace Park}, Rizal.

From 1948 to 1953, petitioner never paid any per-
centage tax or sales tax on its sales of logs and lumber
produced or manufactured by it. Apparently, petitioner
was of the belief that it was net subject te the pereent-
age tax or sales tax on all its sales of logs and lumber,
whether such logs and lumber were @t and removed from
its concession and menufactured in its sawmill, ox whe-
ther they were bought from other concessionsires exr saw-
mill eperators, and for this reason it paid only the eo-
called gradusted fixed annual tax, a tax impesed upon
persons engaged in the sale of articles net subject teo
the percentage tax established in Sections 184, 185 and
186 of the National Internal Revenue Code. From 1949
to 1952, petitioner paid a total of ¥1,066.00 as gradwated
fixed annual tax, which includes a "compromise penalty"
of #10.00, After due investigation, Agents Antonio iele
and Leonarde Aninias of the Bureau of Internal Revenue
recommended the assessment of 284,645.26 against peti-
tioner in connection with sales of its Caloocan branch

14
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and 939,527.97 in connection with sales of its Butusn
Branch, details of which are already described above.

An examination eof the recozxds of the case reveals
that the parties apparently have been confused as regards
the business tax lisbilities of petitioner as a forestry
concessionaire and operator of a sawmill and as » dealer
in legs and lumber bought from ether concessionaires and
sawnill eperatoxs. For a proper understanding of the
case, wo shall first peint out the intemal revenue busi-
ness tax liabilities of petitioner during the period une~
der review and the pertinent provisions of the Natienal

Revenue Code involved.
h-hmmagsnmunmmﬁnmn
mdll, petitioner is a producer or manufacturer with respect

te the logs and lumber produced or manufac out of tim-
ber cut and : ne VAs such preducer

or manufacturer, it is subject to the pexcentage tax oz
sales tax on the gross selling price of logs and lumber
sold, such sales béing eriginal sales (Sec. 186, Revenue
Code). This tax is in addition to the forest charges im-
pesed in Chapter V, Title VII1 of the Revenus Code. 'hen
it buys logs from other concessionaires which are manu-
factured inte lumber in its sawmill, petitioner is alse
a manufacturer, snd its sales of such lumber are like
wise oxiginal sales subject te the sales tax under 3Jec~
tion 186, but in this case the taxsble velue of the
sales 1s the gross selling price less the cost of the
logs purchased. In addition te the sales tax, it is alse
subject to the fixed gnnual tax of #10,00 under the first

15
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paragrah of Section 182." | The fixed tax of $10.00 is
paysble snnually on oz before January 20th of esach year,
but a persen first beginning a business ss manufacturer
er preoducer must pay this tax before engaging thexein.
{Sec. 120.) As regards the sales tax, the manufacturer
oz producer is required to file s quarterly retum and
te pay the tax due not later than the first twenty days
after the end of each calendar quarter / Sec. 183 (A)Jl’

It should be bome in mind, however, that the
sales tax is impesed only en sales of axticles effected
within Philippine jurisdiction, sales mede outside being
beyond the taxing power of the Philippine Government.
The question whether a ifl‘ is mepde within or without
the Philippines will be discussed later in connection
with the so-called export sales of petitiones.

/Ap regards the business of petitioner of buying
legs sand lumber which are sold as sueh without underge-
ing & nrecess of mll'mfl'amztmr:tw;;..3 the sales of petitionex
not being eriginsl sales, it is subject to the gredusted
fixed annual tax prescribed in the second paragraph of
Section xu." which impeses said tax upon persons engaged
in the sale of articles not subject to the perxcentage
tax preseribed in Sections 184, 165 and 186. | Like the

dyow 20,00 by virtue of R.A. Ne. 1612 amending
Sec. 182.

2amututm:e: producer is now required teo file

autmaitepnythnnlu}uﬂmmﬁdud
m{n.WhMmlu A)y as amended by R.A. No.

. As to what consitutes manufacturing, see Sec.l194x).
Now Sec. 182(A) (2), ss amended by R.A. No. 1612.

16
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© fixed annusl tax of $10.00 mentioned sbove, this grade
uated fixed tax is paysble annually within the first
twenty days of each year. (See Sec. 180.) The amount
of the graduated fixed annual tax from $6.00 wp to a
maximum of $450.00 is determined by the amount of the
gross sales during the preceding calendar year of arti-
cles not subject te the percentage tax under Sections
184, 185 and 186.

/ The sbovementioned fixed and percentage taxes are
payable for every separate or distinet establishment oz
place where business subject te the tax is conducted.
(Sec. 178.) It appearing that petitioner maintains twe
separate establishments, one in Butuan City snd anether
in Calecesn, Aizal, each such establishment is subject
to separste fixed and ptztuktagt taxes on transactions
effected therein.)

Ye will now preceed to consider the validity of the
two assessments in gquestion. The validity of said assess~
ments is assailed on the fellowing groundss

1. That there is neo valid ground to
hold the petiticner Taligsman Lumber Co.,
ing. , i&:gas for sales tax, or any tax
for that matter, prior ¢to its incorpora-
tion and the start of its operation on
October 14, 1949

2. That, even assuming that the peti-
tioner Taligaman Lumber Co., Inc., be gc&i
liable for sales tax for the year 1948 and
& part of the year 1949, prior te its cox-
porate existence, the same are ne longer
demandable because the time limdt for their
ecllection hes prescribed pursuant to the
provisions of Section 331 of the National
Intemal Revenue Codeg

*3. That the assessment of sales tax
for the logal sales of lumber by the peti-

17
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tionexr for the years 1550 te 1952 is
erronecus and/or the manner of computa-
tion was axbitrarxy)

*4. That thexe is no valid ground
to held the petitioner Taligemen Lumber
Cos, Ing. , liable for sales tax on its
upm sales t» foreion countries;

*S. M.mumnnmpm-
tioner Taligamsn Lumber Co., Inc., can be
held liable fer sales tax en its expert

sales to fo countries, the computas-
tion of the tax dus oa each parti-
cular sMpnnt is either exrcnecus or
arbitrary.”

{Page 8, Memorandum for Petiticner)

/ The argument that before it was legally incozperste
ed petifioner cannot be held lisble for any tax is wnten-
able. "\ A gorporatien which transacted business before
somplying with the W for its incorporstion wa-
der the Coxporation Law cannot ¢laim immunity from taxa-
tien on the ground thet it had ne legal persenality at
the time of the transaction The Governuwent cannot be
deprived of legitimete taxes by the mere fact that a
copporation saw fit to defexr the registration of its
articles of incozporation with the Seguridss and Exchange
Cmiu.i.m.j The qﬁ:ucn of whether such s corporstion
was a de facto coxporation ox act £3 of little or ae econ-
sequence. Therefore, Lhe cnly yuestion 0 be censidere
od is whether the 1948 asnd 1949 transactiens appearing
in iis bocks were the transacgtions of petiticner itself
or thcse of snother person or corpoxetion. The date of
petitionexrs incorporation is net decisive of its liabili-
ty or neneliability.

Petitioner claims that it is keeping the preoper
bocks of accounts. (Page )4, Memcrandum for retitionexs. )

18
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The evidence shows that the sales tax assessed asgainst
petitioner for 1948 and 1949 s besed on entries appeald=
ing in its books of accounts. The presumption is that
the sales transactions entered in its boocks are its om
trensactions. The defense that the manager of petitien-
ez "gicht have used the same bocks of sccount (of Nentillae-
Arziola Co., Inc. ) to record the business transactions

of petitioner® (paéo 1%, Memorandum for Petiticner) is
not quite convineing. It sesms strange that petitioner
and its counsel, from 1549 %o the present, s period of
sbout 10 years, have not besn sble to ascertain definite-
1y whether or net the books used by petitioner wese the
same bocks formerly used by Montillas.Arricle Co., Inc.,

a matter so easy asnd so vimple of determinetion., Add
what is more important, petitiener has not nresented any
evidence that said trensactions were the transactions of
Montilla-Arriela Co., Inc. and nog its owm transactions,
the facts bearing on the ease being peculiarly within its
knowledge. It preferred %o rely mainly on the allegation
that it ean net be held to secount for transactions made
ox effected prier te its incormcrstion. Under the cime
cumstances, we find no justification ¢e disregard the
finding of respoendent that the 1948 snd 1949 sales entexed
in petitionesz*s bocks are its ovn transactions.

It Ss argued, howevew, that, assuming thst petitien-
er is lisble for the szles tax on the 1948 and 1949 sales
in question, the right of the Government to collect the
same has prescribed, pursuant to Seetion 331 of the ileve
enue Code, which providess

15
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within five years after the return was

filed, and ne preceeding in court without

assessment for thc collection of cuch tax-

es shall be begun after the expiration of

. sugh pexiod, For the puxpeses of this see-
uon a return filed before the last day
by law for the filing thereof

m.u be considerxed as filed on such last

day? s That this limitation shall

not apply teo sam alze investigeted

prior to the anproval of s Cede.*

Section 3321 provides that, except as provided in
Section 332, internal revenue taxes must be assessed
vithin five yesrs after the retumn was filed, and ne
procesding in eourt without sssessment for the collees
tien of such tmmumuu:mmmuug A
such perieod. It §& slleged that petitioner filed the
correspending returns, without presenting any evidence
of any return so filed. Reliance is placed solely upen
an 2lleqged admigsion in the answer of respondent which
states - '

3. That the assessment and collec-
tion of the taxes for the years 1548 and
1949, included in respondent's demands,
(Annexes 'B' and 'D' of the Fetition) are
net h:rrld by the statute of linmitations

gctiuma failed Lo declare its
camct axsble receipts during the yesrs
in question) x x x.° ‘

The allegatien of counsel for respondent in their answer
that "Mttt.i.m lailod to declarve its correct taxable
receipts during the yurs dn question® docs not necese
sarily mean that nspﬂ\dmt adieits that declazxcotions or
returns were filed for puzposes of the sales tax and
thet such declaratiens ¢z retumns were incorrect. It
wid alse nesn that no such retumn was aver filed.

-
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Lot us examine the zecoxds §o find out 1f sales tax »e-
tums were filed by petitioner covering its sales in
1948 and 1949,

| The records of the gase failed to reveal any evi-
dence that petitioner paid sales tax on its sales of legs
snd lumber during the entire peried from 19428 to 1993,
The enly business tax pzid by petiticner is the graduated
fixed tox in the sum of »1,056.00, (See Exh. N-2,) As
hevetofore stated, the gradusted fiwéd tax is imposed
upon personsg engaged in the sale of articles pot sublagt

The sales tax &Illlil; against pelitioner for 1948 and
1949 is the pexcentage tax imposed on sales of logs and

, y 186, snd for which
a quarterly retumn is required by Sectien 183(A). Since

ne percentege tax or sales tax wes pald by petitioner on
its sales in 1948 and 1949, it is safe to conclude that
it filed no return of its sales during these years.
Petitioner end its counsel have sonfused the grade
uated fixed tax with the sales tax. Ye quote from the
memorandum of counsel {or petiticnext
*x x x after its incorperation on
Getober 14, 1949, the petitioner has e~
ligiously declared and paid the correspend-
ing saxtc tax on its sales of legs and
luﬂylr, lml.‘l.y. thasugh its branch office
r?n o Pizal (m Exh.
‘H-E' ).' age 2, Vemorandum for Peti-
tionex. )
Petitioner claims to have paid the sales tax on its sales
of logs and lumber and refers to Exh. N-2 gs evidence of
such payment. Exh. N-2 is a certificate issued by the

Municipal Treasurer of Caleocan, Rizal that petitiener
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paid the graduated fixed tax from 1949 te 1953 in the
sum of Pl,056.00 plus g comproudse of #10.00, or a total
of $1,066.00, There is sbsclutely no evidence of pay-
ment of the ssles tax or the £iling by petitioner of a
seturm covering its sales of loge and lunbezr in 1948

and 1949,

/ Having azrived at the conclusion that petiticner
filed no quartexly sales tax retum as requized by Seg-
tien 183 (A), the statute of liamitetien upon assessment
and collection of the sales tax due from petiticnezr is
governed by Section 3?23ptﬂintnt portions of which

provide:

- 1= al UH
mﬁ..m.mm-yuam.m.
or a proceeding in court for the collec-
tion of such tax may be begun without ase
sessment, at any time within ten years
after the discovery of The falsity, fraud,
or omission.

x X x
*(e) Vhexre the assessment of eny ine

ternal-revenue tax has been made wi

the periocd of limitation above prescribed

such tax may be cellected by distraint or

L ox 2 proceeding in court, but ealy

1f begun (1

) within five years after the

assessment of the tax x x x ." .

Under the lew, where no retuzn hes been filed,
the right te assess prescribes aftex ten years from the
date of discovery of the omission te iile the Tetumm)
In this case, the first report submitted is dated Dege
ember 26, 1953, Exh. Fe8. (Page 1, Bel.h. zecords.)
The two sssessments against petlticnex are contained in

two letters dated Jenuary 21, 1955 and May 31, 1958.

22
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Obviously, the zight to assess hae net prescribed.

/ Likewise, the right to collect the tax has rnot prescribe
ed, judicial action having been instituted by petitioner
itself within five years fxom Lhe dates of the assesse
ments. The petition fer review was filed on July 19,

Granting that petitionex 1s lisble for the ssles
tax on sales made in 1949, it is clalied that resvend-
ent falled to deduct frowm the taxable sales the selling
price of lumber beught by petitiocner fzem cther sawmill
cperators, the saeles of said lumber not being subject %o
the ssles tax. Petitioner refe¥s to the value of lumber
in the sum of 9136,075,29 (Exhs. G to G-6), Tt appears,
— however, thet the said amount does not represent nugshases
ef sawn lumbex. It is the value of sawn lunder manufage
tured by petitionerx, and sales thereef zre subject to
the sales tax. Ve agree with the finding of Agent Anie.
niss when he testified thuss
"Iin computation {oz the year 1949,
the sales is based on 5% of the gress
sel price, that is, mlt.ﬂl-lﬁ. Now,
this figure sppearing in the Ledgexr, with
a debit of Finishing ¥ill and eredit to
Sevn Lumbeyr ¢annet be considered es pur-
cheses becsuse the entry in case of pur-
chase must be debit te of Sawm
Lumbez and credit Cash ® Agcounts
Payable, as the case may be.
“Now, from the Ledgex, £t ears that
— L s that the 3;1 ﬁ th:ui"g'
gJer anpears t ind
¥41] and credit Sawn Lumbex. Therefore, it
cannot be considsred as Purchases.” (Page
02, teSens )
The assessment of the sales tax for the years

1950 and 1991 is assalled on the ground of double texae

23
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tion. 1t is clained that the seles of lumberx purchased
from other sawmill operstors and sales of lumber manufag-
tured out of logs purchased frou ether concessionaires
have not bLeen deducted from the taxable sales. With
respect to lumber purchased from ether sawmmill gperstors,
the asscesment itself shows that the value of sawn Lumbez
purchased has been eliminated frowm the taxable sales.
As regarde the sales of lunber manufasctured out of logs
purchaced from other cencessionaires, we are of the epime
den that they are subject to the sales tax, the said sales
being the original sales by petiticnex as wanufscturer,
but the cost of the logs purchascd is deductibie frem
the gress selling price t¢ axrive st the net taxable sell
ing price. (See page 5 , supsas. ) The objection, theze-
fore, against the assessment in regaxd to the 1950 and
1951 sales on the ground of double taxetiun is untenable.

In connecticn with the llﬂmt for the year
1950, petitiener claiis that zespondent erred in taking
into sccount purchases of lumber in the sum of #38,725.60.
It is alleged that the correct amount is 240 ,660.37 as
shown on page 57 of the ledger, Lxh. l<le The enly
explanation of respondent is that the amount of 23572960
was supplied by petitioner itself. Since this amount
has been shown to be sxronecus, we beliwe that in jus-
tice to the taxpayex, cozrection of the erzer is in oxe-
dex. Following the procedure adopted by respondent in
deternining the selling price of sawn lumber purchased
by petitioner, an overassessment has been made against
petitioner in the sum of ¥619,.90, computed as followss
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Purchases of sswn lunber eeeees 746,600,227
Add 25% profit eee :
Selling price v Ob,
Less m:ut tskcadinto sc-

count by respondent eeeceee-e 48,407, 00
Selling price of purchased

lumber on which tax was

errenecusly sssessed eenveenns P 9,916, 46

5% of #9,918.46 - ¥ 495,92

ncunt overssversed - Y4180

Amount overasse : - »

The detemmination of the smount of the ssles tax
for the year 1951 is slleged te be axbitraxy on the ground
that - '

*In computing the total amount of

sales made Dy the potitioner fyom its pur-

chased logs, the respondent Collector of

Inteznal Revenue, used erronecus mathema-

tical percentages to renresent ‘unit cost’®

end "gross pref{it rate' per boaxd feot of

the manufactured lumber sold, thus result-

ing in a very such ssaller amount of sales

from purchased logs. x x x." (Page 27,

Memorandum for Yatiticnex. )
We have exenined the records cazefully and we find that
the method used by respondent is inmnhlt ;n;ml foime
If there has been any erxer in the determination of the
amount of petiticnexr's sales of lumber manufactured ecut
of leas purchased by it, it has only itself te blame for
not keeping an accurste record of its transactions.

Petitioner claiis that the sum of 712,847,958, ale
legedly representing an overpayment of forest chazges,
should be doducted from the assessuent. it appearxs
that respondent required petitioner to pay the sum of
212,847.58 ss Torest charges, letitioner dees not con-
test its liability for this amount. On Octobexr 7, 1953,
it paid the sum of 847,58, On Cgtober 15, 1953, it
agsin paid the sum of #12,847.58, Cleaxly, the amount

overpsid fe P847.58 only and respondent has credited

25
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this asount against petitioner's tax lisbility. Howe
ever, petitioner, witheout contesting its lisbility fox
the sum of 212,847,952, claims that it is also entitled
te 3 credit {or the said amount. It bases its ¢laim
on 2 statement made by Agent Aninias which readss
"The request for refund in the sum of
P847.58 evidenced fficinl Receint Ne.
290C dated October 7, 1953 may be credited
inst ite tax liability as the said sum
=847,58 evidenced e above efficial
receipt and the p of »12,847.%8 cover-
ed by Cfficilal RMeeceipt No. 6 dated Oct-
ober 15, 1953 covered the same tax lisbili-
ty." (See Exhes P-1 & J for Petiticner;
Exihe 7 for Respondent. )
There is nothing in Qazd statement of the ageni thal the
twe amounts were overpaid or illegally paids. In fact,
petitioner in its letter of October 16, 1953 (Exh. 8)
xequested refund of »B4A7,.58 ealy. The claim of petiw

ticner as regards the said amount of 712,847,568 is withe

out 8 .

:::: now come t6 lhe considezation of the taxability
of the alleged expert sales. V As hezetoioze stated, only
domgstic sales or sales made in the Philippines ave sub-
Jest to the sales tax. A sale is deemed made or cane
summated {n the Philippines and is taxeble here if title
to the goods sold passes froem the sellsx to the buyes
within the Philippiness |

The evidence shows that petitiocner sold logs te

buyers in Japan; the logs were slilpped under teims f.9.be
Magallanes or Butusn City; the vessels on which the logs
were loasded were chartexed by the Japanese bLuyers and
freight charges were paid by them; the logs were insured
by Japanese buyerss the bills of lading were indbwsed
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in blank; snd the purchase price of the logs sold were
pald by agent banks in Manila with whom Japanese buyers
opened irrevocable letters of credit threugh their Japane
ese agent banks. Under these circumstances, the sales
of legs by petitioner to its Japzanese buyers are domes-
tic sales and are subject to the sales tax, except sales
of legs purchased by netitioner from other cenécssieu-
aires which are net original sales. (See Misamis Lumber
Co. s Inc. ve Coll. of Int. Rev., Manila C.C., Ne. 18424,
Dec. 1, 1935, offd. in G. R. No. L-10131, Sept. 30,
1957; Western Mindanac Lumber Dev, Co., Inc. v, Coll.
of Int. Rev., C.T.A. Ne. 223, Oct. 27, 1956, affd. in
@ R Mo, L-11710, June 30, 19583 Bislig Bay Lumbex Ces
v, Coll. of Int. Rev,, C.T.A. No. 198, Ott. 9, 1957, )

*We agree with respondent thst, in the
circumstances stated above, title to the
logs shipped abroad passed from the sellex
teo the foreign buyerxs in the Philippines,
and therefore the transagtions were domestie
sales taxable under Secticn 186 of the Rev-
enue Code, It is true that by the terms
of the bills of lading the logs were ‘cone
signed to the order J the seller (notify
respective buyers)', and this circumstance
is an indication of an intention of the sellerx
te retain ownership of the goods aecording
to Axticle 1503 of the Civil Code, pertinent
portion of which provides ' x x « It is to
be noted, nhowever, that the rule that where
goods covered by a bill of lading are deliver-
able to the seller or his agent cwnership
in the goeds is retained by the seller is
not ecenclusive, The law itself provides for
an exception. Although on the face of thh
bill of lading the goods are deliverable to
the oxdexr of the seller or his agent, yet if
the ownership in the goeds passed to buy-
er on shipment of the goods, the sellex's
property in the coods is ‘deemed to be only
for the purpose of securing performence Ly
the r of his chligations under the con-
tract.' In the instant case, we have no
doubt im ocur minds that own in the logs
passed in the Philippines from the seller te
the foreign buyews because the freight charges

27
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were paid by the buyersy the shipments ' were
insured by the buyers (and in thuse cases
where insursnce was taken by the seller the
policies wexe indorsed in blank snd deliver-
ed 0 the agent in Manila of the foreign
 buyers, which has the sane effect as if
the insurance was taken by the buyers); and,
what 1s more important, the bills of lading
and other shipping documents were indorsed
in blank by tR- seller and presented fox
collection to a loegal bank with whom the
foreign buyers opened irrevocable letiers of,
credit. Therefore, neither the feet that
the bills of lading in this case provided
that the logs were deliverable to the seller
or its order, ox that s draft was invariabl
attached to each bill of lading, is of lega
consequence. * (Bis Bay Lumbex Co. v. Coll.
of Int. Neve., SUDTH

It is claimed that three shipments of logs te
Ogcean Trading Ceo., Ltd. of Japan ecannet bs considerxed
domestic sales because the sald company was merely an
agent in Japen of petitioner in the sale of its legs,
These shipments ara as followss

1. November 21, 1950 pex the

54 3: Kobe MaZu eesewecscenss D40 ,246.16
2, January 23, 1951, per the

2. March 17, 1991, pexr the

Rt e pisnmessall 7.

Petitionex socught to prove that there was an ageney
contract between it and the Ocean Trading Co., and that
the shipments of logs mentioned above were ¢ensigned te
said conpany as petitioner's agent. Therefore, accorde
ing to petitioner, s=id shipments could not have besn
domestic sales subjeet to the sales tax. However, it
appears that the shipments 1n'qu-rtien ware made under
the same circumstances as the shipments to other Japasness
buyers. It has not been shown that the zlleged agent
made any report to petitioner of the sales of legs in
Japan. And the sales recorded in the books of petis

28
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ummmwumm;m‘qmtmdaot
the sales wade to the pexsons in Japan te whom the agent
sold the logs, if ~any such sales ware 'm..uy made in
Japen by the supposed agent for snd in behalf of petitionex.
'&mnﬂth#:MthoiMmﬂ respondent
that there was no such agency agreenente.

The evidence shows, however, that the logs cmnd
by the following siiipuents were purchased by petitioner
frem other cencessionalresd

e Hovembex 21, 1950, per the

8.5. Fobe MaTu ~ew —we B A0, D0, 16
2. Januvary 2, 1981, pex the
8.5, Asig METU ww - 37,100.92

T T
T s

' The fact that the logs covered by the abeve ship-
mantes were purchased [rom other concessionaires has been
confirmed by officers of tae Dureau of Forestzye. {(Exhs.
§ ¢0 S<ll.,) Therefocre, respondent heas made an Versssesss
ment 2geinst petitioner in the sum of P12,334.19, represent-
ing % sales tax and surcharge, in comnection with said
 shipments vnlu!d.lt P197 43470k

It has 2lso been satisfactorily proven tinat cer-

tain shipments of luqs were overvalued by respondent,as
followss

Hame of Ves- Value Per Value Perx vifference
sel Assessment Petitionex
KENSHO MARU n73,046, 5 NT3,486. 50 ¢ 360,00
m LNG 22,354, (X 21,153.18 1,200, 82
79 800, 0C 68 864,98 10,9386.02
mwrn MARU ?9,330.94 6% , 880, 90 10,000, 04
YOKU MARU £2,740,00  41,321.32

Total Wewﬂuetian ——————
(h Exhs,. $-.12 to 1-4441 _
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Agcordingly, there is slse sn overzssessment ageinet
petiticner in the sum of 23,994.66, representing 5%
'sales tax snd surcharge on the sum of 262,914.56.

The inclusion in the sssessnment ef Januery 21,
1998 {invelving the amount of %39,527,97) of locel
sales of logs and lumber from 1942 te 1953 is asssiled
on the ground that scid sales are already included in
the assessment of '-!ty 21, 1955 (invelving the amount of
ﬂm?ﬂ}. and therefore censtitutes double taxstien.
It appeaxs, however, that the psssessment of Januarzy 21,
1988 covers the transactions of the Putman branch of
petitioner, while the ’aaﬁeuimﬂlt of May 31, 1955 covers
tramsactions of its Caloocan branch. The claim of double
taxstion is without merit.

In connection with the oraduated fixed tax amount-
ing %o 21,056 and a compromise penalty of ®10.00, or s
total of *1,066,0, which was credited entirely in faver
of petitioner in the sssessnent of May 31, 1955, the
ovidence zhows thet petitioner sold logs and lumber
bought from other concessionaizes and sawmill operators,
This is aduitted by petitionar itself. In fact, this
is one of the gqrounds advanced by petitioner in conteste
ing the correctness of the twe assessnents. Uuring the
rehearing of the case, which was ordeded by this Court,
respondent computed the gradusted fixed tax liability
of petitioner, as follows:

m Laans - i o 6om
1951 « On the basls ef gross sales

in 1980 of #142,252,18 «- 150,00
1852 - On the basis of gross sales

in 1951 of #41,609,92 wae 30,00
1932 « On the basis of gross sales

in 1952 of 86,46 == 30000

30
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aade mith?“g“: :fﬁﬁ 41?. ;'.71.‘ 4
n A%Y03 a7 & * . - - Ja LR}
Total “ommremeonGabalt

e —

The graduated fixed tax involved in this sase
govers the period from 1949 to 1993, (See Exh. Ne2s )
Therefore, it is improper for respondent to ¢lalm against
petitioner in this proceeding the gredusted fixed tax
foxr 1964,

In addition to the sales of logs and lunber not
subject to the sales tax in the sum of #41,609,92 for
1931, we found that two shipments valued at P157,100,92
sowver legs purchased fm othex concessionaires. The

said sum of ®157,1'%5,92 should, therefezre, be ;unlidlra-
od in the computation of the graduated fixed tax for
1952, so that the total \qnu sales in 1951 subject to
the grsduated fixed tax for 1952 is #198,710.84, Conse~-
quently, the gradusted fixed tax for 1952 ls »15G,00,
fnstesd of P30.00, pursuant te Section 182 of the Heve
enue Code, se that the total gradusted fixed tax lise.
Mlity of petitioner for the years 1950 te 19353 is
P6C6.0C, as shown belows

199 meccceccccsem——— G0

1951 - lm.m
L9502 emwrmacomanncane 150,00
1

1953 mmmmam - 300,00
Total eeemee- 2000, 00

Since petitioner paid the sum of #1,056.00, there

was an overpayment of »450,00, whiech should be credited
sgainst the sales tax liability, The sum of 10,00 as
alleged “comromise penalty®, which was paid by petition.
er on Januery 24, 1950 cannot be refunded to or credite
od in favexr of petitioner, the said amount having been
paid bp virtue of a ecompremise agreemant, the validity
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of which is not contested. (See University of Sto. Tomas
Ve Coll, of Int. Reve, C.T.A, No. 10, Septe. 10, 1956.)
It was errox ior respondent to have credited this amount
in favoxr of petitioner in the assessuent of llay 31, 1935,

As regerxds the sur of *1,000,00 as "gomprumise
penalty” ineluded in the asscssment of iay 31, 1958,
the same cannot be collected {rom petitioner, it not ap~
pearing that any cempronise agreement hes been entered
into by the parties in regard e said amount.

Respondent clse seeks to collect fiom petitionss
an additionsl emount correspending to the fgaud penalty
of S0K alleging that petitiener willfully neglected to
file sales tax returns under Sectien 183 (A) of the Reve
enue Code. /The freud penalty was not included in the
assessmente of respondent against petitioner se that
a0 issue has been raised in this appeal in regard %o
the said penalty. The snswer of respondent tc the amend-
ed petition for review does not raise the issue of the
freud penalty. Hespendent merely secks the affirsance
of his assessments in the sunseof 784 ,648.26 and ?30,527.9%
At any rate, we find that the felluze of petitioner to
f£ile sales tax returns and {0 pay the sales tax was due
to its mistaken belief that it was liable only to the
graduated fixed tu.l The same is txue with zespect to
the fixed tax of ¥1C.00 per snnum, or #50.0C fox the
yeazrs 1948 to 1932, as manufactuxer or producer undexr
the first paragraph of Section 182 of the Revenue Code.

1 Apparently, the amount of P50.0C yepresents the
fixed tax due from one establishment. Fetitioner has
two branches.
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These ¢lainms were hnum forward enly in the memorandum
of counsel fox respondent. They cannot, therefore, be
considered in this ampeal. /

*In addition te the aforesaid amounts,
¢ounsel for W in their wemorasn-
dum, have = this Couxt to hold peti.
tioner liable for the 505 fraud Lty
in the sum of *1,991.5?, pu to See-
tion 183 [A)dﬁaﬁwm%.anim

. further sum of 280,90, mutmtéwt;
: tax and sureharge cCerre
the t quarter of 1950 and the second
and thixd qam:s vi 1952 The decision

o!' r- t anpealed from does not cone
anunt.l. and ned the ans-
mre{ tta the petition fer re~
ew cont a.llegution conce
t.ho same is contended that this

Court hu mr to increase the assess-
mt. if mmu by the evidence, cit~
ng Golie vi int. Rev. v. Batanges Tzans-
pﬂuumcﬁ. G R. Ne. L-9692, Jan. 6,
1998, It Sars, howegver, in n:.d case
= 'm“““'imm“ . ol Samndos
ass Te was
mm%ﬁ“_te the nzt"ﬂ_"
for revisw con an aliegetion in xee
asrd te the increased asssessment so that

the same was squarely placed in issue
during the proceedings of the sasel

- *in the instant ¢ase, the assessment

. which is the subject of this appeal has
"never been smended, and the answer of rese

- pondent does mt contain eny ation
in regard te the additional s referred
temtmmmofmtnu:p

" ondent. Consequently, the lisbility of pe-
titivrier ad Tegerds the said additional
smounts has never been oleaced In {seue In
these proceedings., 1t was raised fex the
first time only in the mencrandum of coun~
sel fer respondent dated September 2, 1968
after the temmination of the hearing., e
de not think that tne case of Batangas Trans-
pnrtm mlti' in point, and the :ial:;a!
ie t w »e t to the on

sp spec iad..“%

amounts must nave te be den Antonie

dedina ve Colle. of int. mave, Colsie Noo

ln. H“O ﬁ, lm}

FOR THE FOREGOING CONSIDERATIONS, we find petfiicner
lisble foxr the sums of 284,119.76, as deficiency sales

tax and surcharge on sales of its Caloocan Branch, and

33
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21,671.18, as the balence of the hﬂ.dmy saler
tax and suzcharge on sales of its Butuan M. ox
* total ef 365,790.91, computed and itemized as fole
lowss

Salsocan Bxanch

Sales tex assessed by rnpm - P .b;,m
25% surcharge «-
1eses. (o) Ovempoymmty e
st (8 ™
of graduated
fived tax covcece. P450,70
(b! (verassessmont,
see pages 14-195,

(¢) Norpurmomt of

fnront mnm- '
Deficiency sales tax and surﬁamo » m

Butuan Lxangh

Sales tax and suxchaxge usseesed

P 39,527.97

resp

Lesst (a) Overassessment
on shipments val. :
ued at 2197 g .
347,00 cmeema H‘.!,ﬂﬂ. Il

(b) Oversssesswent

aris frem
overvalustion
of certain .hip‘n

) TENLE essmoseas
Deficiency szlecs tsx and sagamc- * m

Less payments msde by petiticner we
Balanee unrzid eewe. - -

Calocesn Branch weewsse P84,119.76
M“.ﬂ B!.‘Iﬂdl g B -
Total =~ - - §

The decision anpealed frow is hereby modified,
in lire with the foregeing opinien, and petitioner is

3
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hereby crdered to pay the sum of P83,790.91, with
costs. |

80 CORDERED,

Manila, Jenuary 31, 1999,

T Pt
Atgnciate Judge

WE CLHCL
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