REYUBLIT op T¥IR PHILIPPINES
. CULRT OF TAX APPEALS
MANILA

ETERNIT CURPORATION,

Fetitioner
VQI‘S\LS c- T. J.t' CiS‘L l-':. 201
COLLECTCR OF INTERNAL 45
REVENUE, \

DECI1S8I1IO0R

This is a petition to review the assessment
made by respondent .in the sum of #38,7931.80 deter-
mined as fixed md'pe&zi‘bag____‘_g_gy_:es plus surcharge
due from petitioner and the sum of #3,000.00 im=
posed as compromise p:mnlty.

Petitioner is a domestiec corporation engaged
in the mamufacture of asbestos cement products,
particularly asbestos cement corrugated sheets,
Allegedly to avoid the illewill generated in the
improper installation of its produets, petitioner
undertock to install the asbestos cement corrugated
sheets and accordingly colleeted installation
charges. Hespondent determined that petitioner
wvas engaged 1n business as bullding contractors
and assessed the latter the 3£ tax under Sections
182, 183(a) =nd 191 of the National Internal Re-
venue Code, commuted as follows:

Totel gross receipts from

Jamuury 1, 1951 to
June 30, 1955 ¢ « o « o

° QO $ 2
3% tax due on P1,033,160.27. 30,?’?%;%.&
25% surcharge thereon. «  » « 74745 .76
Fim Tmﬂ 1951"1955 o . w DO
AMOUNT DUE & o

COLLECTIBLE o «
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During the trial of this case, ths respondent
adnitted an error in the determination of the gross
receipts and it was agreed by both parties that the
total gross receipts saculd only be ¥1,021,588.86
(see Exhibit L) and assessment by respondent saould
bs sccordingly corrected,

Petitioner was orjgimally granted a tax exempr-
tion as an entity engaged in a nev and necessary
industry under the provisions of Republic iect Ng.
35« This tax exemption was extended until lDecember
31, 1958 pursuant to Republie ist No. 901, as per
letter dated July 1y 195%, of the Secretary of
Finance (Exaibit *8"). 8y virtue of the foregoing
exemption, petitivner contends that the aforemen~
tioned as:sessment is illegal in that its exemp™
Yion under Republic ‘et Nos. 35 and 901 cover the
taxes herein involved. Iy, the alternative, peti-
ticner c¢laims that at most it 43 liable cnly for
the 3£ tax .a the installation charges collected
and received from its customers.

Ihe issues therefore involved here may be
stated briefly, thus:

ls Whether or not the tax
exsmption granted to petitioner un~
der Republie ict No, 35 as amended
- by Republic aet No. 901 includes

the fixed and percentage tax sought

to be imposed by respondent for the

installation of the asbestos cement

corrugated sheets; and if in the

affirmative ‘

2, Whether or not the 3§ fixed

and entage tax should be ecom-
pu on tke charges for imstalling

the sheets, as well as on the cost
of the materials (sheets) or omly on

R & |
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the charges of installation there-

The pertinent statutory vprovisions pursuant
to whieh petitioner was granted tax exemption are
reproduced below:

Republic Aet No, 35 -

WSECTION 1. Any person, part-
nership, com s Oor corporation who
or which s angage in 2 new and
necessary industiry shall, for a per-
iod of four years from tﬁa date of
the organization of such industry,
be entitled to exemption from the
payment of all internal revenue tax-
ss direetly payable by suech person,

toership or eerporation
z:rrﬂ:pict {o'::;gni;ﬂnstry.

Republiec Aet Yo. 901 -

"SECTION 1. Any person

nership, com s OF nurpnrnéinn whe

or uhieﬁ seguent te the sporoval

of this nnt snall be entitled to

exemption until Deeember thirty-one,

nineteen Lundred and fifty-eipght

from vayment of all taxes directly

peyable Ly sueh person, partnership,

eompany or corperation in respeet to

sald industry.”

By these afore-guoted statutory provisiems, for
one engaged in a new and necessary industry to be
entitled to exemption from thne payment of taxes,
two comcomitant requisites must be present: first-
1y, the taxes sust be direetly payable by the per-
son, partnership, company or corporatien engaged
in the industry; and secondly, the taxes must be
in respeet Lo said industry. There is no dispute
that the fixed snd percentage taxes sought to be

imposed by respondent would direetly be payable by

- Wn..-r-.---h-
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petitioner. Consequently, it becomes necessary to
determine whether, under the circumstances of this
case, petitioner is liable for the payment of the
fixed and percentage tax assessed and demanded by
respondent under Sections 182, 183(a) and 191 of the
Tax Code.

Since the only purpose in undertaking the in-
stallation of the asbestos cement corrugated sheets
was to avoid the ill-will generated by the improper
installation thereof, petitioner contends that
the installation was and is in respect to its
industry --- the -;mfutm of asbestos productgee-
and therefore falls within the exemption granted
under Republic Acts Nos. 35 and 901. On the other
hand, respondent maintains that the installation
of the sheets is not included within the exemption,
in that the mamufacture of asbestos produets and
their installation are two distinet businesses tax-
able under different sections of the Tax Code.

The exemption granted to petitioner under
Republic Aet Nos. 35 and 901 i3 limited to taxes
in respect of its industry, i.e. to the manufacture
of asbestos cement products (Exhibit "8-A"), The
word "manufacture” should be understood in its
common or ordinary meaning and the following are
in point:

' “To make or fabricate raw

materials by hand, art, or machin--

ety and work into l‘om convenient

saything made from Taw materials’

by hand, or by machinery, or by
art." lnuwicr'a Law Dictionary,
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3rd. Reve, Vol. I1, pe m,
eciting People v. Wemple, 61 Hun

“iiamufacture' is process or
operation of wares or any
material produets hand, by
machinery, or by other agency
often carried on systematical
with division o¢f labor and with the
use of machinery.” (Iden v, Buresu
of Revenume, 89 P. 2d 519, 521& i3

'o M. 2 el in 26 Words
m?h)

" x x 7The vord "mamufac-

ture' means the making of anything
by hand or artifice, or the

process

of making art of re-
dueing ntmo s form fit
for use, the hand or by machinery,
or the of articles for
use from raw or prepared materials
by giving such materials new forms,
qualities, properties or combinations
whether by hand labor or by meachin-
rrg" (Curry v. Alabama Fower Co.

So, 2d 521, 526, 243 Als, 53 cited
in 26 Words & Phrases, p. 61

“Mamufacture® is the product-
ion of articles for use from rawv or
pared materials, by gi to

matters new forms ties,
es, or mumtim, whether
hand h‘a or by machinery; also

*The elemental of the
?‘:;n;i‘:nulh to :ui: hyom)‘
‘ -
to make and pto&ne- some as a
new construetion out of exis
materials « « « In other m’
the s of manufacture brings
about the production of some new
article by the application of skill
and labor to the original substance
Srotnil Gunegus.  3F, Mewsver, sher

emerges. ver, e

is merely a mpcrﬁeill ahu;g in
original materials or substances,
no substantial and -
ized transformation in form, quali-
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ties, and adaptability in use

quite different from the origin-

als, it camncl properly and with
. reason be held that a new article

or object Las emerged - a nevw

producticn been created.” (Lom,.

v, Welland lacking Coc. 1928/ 292

Pa. #47, 141 A. 14E)

In the case at bar, the manufacturing consists -
- 0f the fabricetion or fashioning of cewment and
mineral asbesics fiber into asbestos cemeni core-
tugated sheets, IThe moment tle sheets are pro=-
duced the process of manufacturing Lhem ceases,
for they have there¢by become ready for the use for
wihieh they have boéh intended. The grant of tax
exemption to the petitioner as a new and necessary
industry applies only up to the production of the
sheetsy it does not reaeca out beyond Lhe slage of
produstion., The installation of the sheets on
buildings is absolutely alien to their manufaeture. )
The word . "manufacture" seems to refer in its
ordinary sense to goods, wares and merchandise
to the mnaking of articles of commerce, and does
not include suilding or constructicn of outucor
structures (orrison-Knudson Lc. vs. stale Loard
of Equalization, 56 Wyoc. 50C, 131 P 24 927, 93l).
The sheets csn be manufactured without installing
them on bulldings. The installation is an activity
or industry cdistinet and separate from manﬁfme-.
turing. It 13 not in respect to or direetly

related to the manufacture of asbestos cement pro-
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ducts (asbestos cement corrugated sheets). “Not
all possible transactions or activities of indus-
tries are directly related thereto.” (Collector
of Internal Revenue v. Marcelo Steel Corp. et. al.,
G. R. No, i~9248, October 31, 1956) To sustain
petiticner's contention that the installation of
the sheets is in respect to the mamfacture of
the same would unduly streteh and strain the con-
cept of mamufascturing and would unreasonably ex-
tend the tax exemption mﬁdmrthohv.t/ﬂb
are therefore of the opinion that the petitioner
is liable for the contractor's tax of three per-
cent (3%) on its activities of installatioms. |

We now come to the second issue. As an alter-
native, petitioner argues that if 1% is at all liable
for the contractor's tax as we have so held, the
tax should be based only on the charges for
installation of the corrugated sheets, i.e.
the amount of P149,04k.63. The argument is pre-
mised on the proposition that when the gross re-
ceipts are composed of different items, some exempt
from tax and some not exempt from tax, only those
not exempt from tax should de included in computing
the 3% contractor's tax. Upon the other hand,
respondent relies on the phrase "“their gross re-
ceipts® in Section 191 of the Tax Code and avers
that the contractor’'s tax is not a tax on the
materials used but on the whole price of the job,
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which price is measured by the costs of materials
and labor.

We find petitioner's view, in this regard well
taken, l/'m contractor's tax should be computed
onthohsisatthn:rourmiptsthutdﬂc
exclusively from the business or industry of in-
stalling the asbestos cement corrugated sheets.
It should be determined on the basis of the re-
ceipts derived solely by petitioner as an installer
or contractor, which reeceipts, im the instant case,
wvere paid to it as cost of labor or installation.
To include the cost of the sheets would frustrate
the exemption granted to petitioner from the pay-
ment of the "percentage tax on the sales of the
manufactured products im respect to which exempt-
ion 18 granted x x x*, It would contravene the
cardinal purpose of Republie Aets Nos. 35 and 501
which have been enacted to help new and necessary
industries to weather the finaneial troubles to
which they may be exposed in the formative years
of their existence. Moreover, to include in the
computation of the contractor's tax the cost of
materials -~ the cost of the asbestos cement cor-
rugated sheets -- would in effeet, impose a tax
on two distinet activities or industries of sell-
ing the sheets and installing them by treating
both as one industry. ©Such a procedure would be
tantamount to imposing a tax upon the manufacture

e 87
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and incidental sale of asbestos cement products
which is precisely granted the tax uuptiona 3&!
respondent should be consistent in his finding
that petitioner maintains two distinct businesses,
only one of which is tax exempt.

The case of Commonwealth v. Keystone Bridge
Co.y 27 Atl. 1, 156 Pa. S5t, 500, cited dy peti-
tioner to support its contention that it should not
bs liable for the 3% contractor’s tax is mot in
point. It is to be noted that Keystone Bridge Co.
was authorized under Acts of 1863 and 1872 to
manufacture bridges and its corporate authority
was not limited merely to the mamufacture of materi-
als for bridges. Indeed, it extended to the fashion-
ing, assembling and erecting of the materials into
bridges. Truly, the power to manufacture bridges
necessarily implied the power to erect them.

St in the case st bar, petitioner was merely
authorized to manufacture asbestos cement products,
particularly to manufacture asbestos cement cor-
rugated sheets -- not to mamufacture building roofs
of asbestos cement products. The corporate authori-
ty of petitioner ended with the production of the
sheets. It did not extend to thelr installation.
The power to manmufacture the sheets did not neces-
sarily earry with it the power to install them.

We are therefore of the opinion and so hold 'l;hlt
petiticner is liable to pay the contractor's three
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percent (3%) tax culy on the receipts of petitioner
for installalion of its asbestos cement corrugated
sheets,

On the question of the ccupromise penalty in v///
the sum of r 3, ll.U0 we have eonsistently held
that this Court has no jurisdiction to pass upon
the matter nor to compel the taxpeyer to pay the
same, considering tnat by its essence, a compromise
implies mutual agrecmeént between the parties and
the choice of paying or not paying it manifestly
belongs Lo the taxpayer (vee wWestern Mindanso Lum-
ber Co. vs. Lollectory Ce Io Ae Case Noo 223, Oct-
ober 27, 15563 Jali Alfi;fgggg;a;inn vs. Araneta,
Ce Ts A, Case Yo, 108, July 31, 19563 Central

—

Azucarers de Tarlac ve Collector of Internal
Revenue, C, T, A, Case FNo, 90, July 9, 19563
Brifias v. Collector of Internal Revenue, C. T. A,
Case ;c. 16y Seplember l+y 1925)

WHERLFURE, the assessment dated Septenber
28, 1955, of the respondent Collector of lnternal
Revenue ia.ncrehy mouilied in the seuse that
petitioner Liernit Corporation is liable for fixed
eand percentage Laxes on its receipts for instal-
lation of asbestos cenents production with the
eorresponding surcherge. letitioner is according-
1y hereby required to pay the responcdent the sum

of #5,63%.17, detailed as follows:
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Total gross receipts from
labor or installation , .
ggﬁm d::r:n ’1"9,“063
sure . e e @
Fixed taxes, 1951-1953 .

mm. B ® B B &% & @& W

]

wWithout pronouncement as to costs.
80 ORDERED.
Manila, Philippines, December

154 1956.

NABLE

Presiding Judge
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