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STATEMENT OF THE CASE

This casc involves a Petition for Review filed by petitioner Power
Scctor Assets and Liabilitics Management (PSALM) Corporation on
October 8, 2010 pursuant to Section 228 of the National Internal Revenue
Code of 1997 (1997 NIRC), as amended, in relation to Section 7(a)(2) of
Republic Act (RA) No. 1125, as amended by RA No. 9282, and Section
3(a)(2) of Rule 4 of the Revised Rules of the Court of Tax Appeals.

Petitioner appeals the Formal Letter of Demand' (FLD) and Final
Assessment Notice (FAN) Nos. VT-06-00031%, CP-06-00006°, WT-06-
00039*, WG-06-00040°, WIE-06-00061°, and WC-06-00037", all dated
December 14, 2009, issued by respondent, holding petitioner liable for
alleged deficiency value-added tax (VAT), withholding tax on compensation L
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(WTC), expanded withholding tax (EWT), f{inal withholding tax (FWT),
final withholding VAT (I'WV), and withholding percentage tax (WPT), in
the total amount of £315,472,516.55, inclusive of interests and compromise
penalties, for the taxable year ending December 31, 2006.

STATEMENT OF FACTS

Petitioner is a government-owned and -controlled corporation created
under Section 49 of RA No. 9136, otherwise known as the Electric Power
Industry Reform Act of 2001 (“EPIRA”), which “shall take ownership of all
existing National Power Corporation (NPC) generation assets, liabilities,
Independent Power Producer (IPP) contracts, real estate and all other
disposable assets” and is mandated to manage the orderly sale, disposition,
and privatization of NPC generation assets, real estate and other disposable
asscts, and IPP contracts with the objective of liquidating all NPC financial
obligations and stranded contracts costs in an optimal manner. It has its
principal office at the 7" Floor, Bankmer Building, 6756 Ayala Avenuc,
Makati City.?

Respondent is the duly appointed Commissioner of Internal Revenue,
vested under the appropriate laws with the authority to carry out the
functions, dutics and responsibilities of said Office, including, inter alia, the
power to decide disputed assessments, cancel, and abate tax liabilitics,
pursuant to the provisions of the National Internal Revenue Code (NIRC) of
1997 an other tax laws, rules and regulations. She holds office at the
Burcau of Internal Revenue (BIR) National Office Building, BIR Road,
Diliman, Quczon City.

On August 31, 2007, the BIR Large Taxpayers Audit & Investigation
Division II (L'TAID 1II) issued Letter of Authority (LOA) No. 2001-
00040996°, authorizing Revenue Officers Leonor P. Alcaraz, Ruby Ann B.
Oradia, Ma. Theresa V. Carrillo, and Joscphine A. Labarro to cxamine
petitioner’s books of accounts and other accounting records for all internal

revenue taxes for the period covering January 1, 2006 to December 31,
2006.

On May 28, 2009, respondent issued a Notice of Informal
Conference'’ requesting petitioner to appear at an informal conference to be
held on June 15, 2009. P

% Par. 1, The Parties, Petition for Review, docket, p. 3; Par. 5, Answer, docket, p. 139.
? Exhibit “1”.
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On March 12, 2010, petitioner filed with the BIR LTAID II a
supplemental protest, reiterating its substantive defenses and disagreement
with the subject withholding tax assessments and submitting therewith all
the relevant documents to support its position against the merit of the
assessments.”!

Since no decision was issued by respondent on petitioner’s protest
letter dated January 13, 2010, petitioner filed the instant Petition for Review
docketed as CTA Case No. 8177 on October 8, 2010.%

On December 2, 2010, respondent filed her Answer” to the Petition
for Review and raised the following special and affirmative defenses:

“8. Respondent reiterates and re-pleads the preceding
paragraphs of this Answer as part of her Special and
Affirmative Defenses.

9. Petitioner Power Scctor Assets and Liabilities
Management (PSALM) Corporation (PSALM, for brevity) is
liable to pay its deficiency VA'T and withholding taxes for
calendar year 2006 in the aggregate amount of Three
Hundred Fifteen Million TFTour Hundred Seventy-Two
Thousand TFive Hundred Sixteen Pesos and 55/100
(Php315,472,516.55) including penalties, surcharges and
interest for the following reasons:

8.1 The instant petition should not be given due course
by this Honorable Court for lack of merit.

8.2 Respondent respectfully avers that the assessment
for taxable year 2006 in thc aggregate amount of
Php315,472,516.55 was issued in accordance with law and
regulations.

8.3 Comprchensive study of petitioner’s books of
accounts and pertinent accounting records disclosed that it is
liable to pay the total deficiency VAT and income tax
asscssments. ‘The pertinent portions of the Memorandum
Report dated November 27, 2009 of the examiner who L

_7"1 Par. 3, Joint Stipulation of Facts, Joint Stipulation of Facts and Issues, docket, p. 222.
2 par. 4, id.
> Docket, pp. 137 to 152.
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conducted the investigation of petitioner’s case are quoted
hereunder: to wit:

RESULTS OF REINVESTIGATION:
I. VALUE-ADDED TAX
XXX XXX XXX

Our Position:

On November 1, 2005, R.A. 9337 came into law and
placed the electric power industry under the VAT system.
Section 24 thercof expressly repealed Section 13 of NPC’s
Charter (R.A. 6395) which relates to the exemption of NPC
from VA'T. Thus, for the main business of selling power and
all transactions incidental thereto cntcred into by NPC and
its successors-in-interest, namely; PSALM and TRANSCO
starting November 1, 2005, the same are subject to 10% VAT
and 12% cffective February 1, 2006.

Since the legal title in the generation assets and
facilitiecs and other disposable asscts still remains with the
NPC although the ownership was already vested with
PSALM pursuant to the provisions of the EPIRA, NPC shall
report in the return the sale for VA'L purposcs and pay the
appropriate tax therewith. Verification disclosed that NPC
reported the sale of assets which materialized in 2006 for
VAT purposes.

Relative to the sale of asset of NPC, forfeiture of bond
in casc of cancellation of the transaction duc to non-
performance of an obligation by the other party is a condition
which is an integral part of the Deed of Sale of Asset. In view
thereof, we maintained our position that the proceeds from
the forfeited bond totaling to 757,720,181.07 which was
declared as income by PSALM in their Annual Income Tax
Return is subject to 12% VAT being an incidental income
pursuant to Scc. 105 of the Tax Code, as amended and Scc. 4.
105-3 of RR No. 16-2005, as amended which states that:

Sec. 4.105-3. Meaning of ‘In the Course of Trade
or Business - the term ‘in the course of trade or %
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business’ means the regular conduct or pursuit of a
commercial ~ or  economic  activity,  including
transactions incidental thereto, by any person
regardless of whether or not the person engaged therein
is a non-stock non-profit private organization, or
government entity.

On the other hand, their claims that only P85,823.44 of
the input tax being claimed per return has insufficient
documentation on the VATl-registration of the
supplicr/contractor-payce was upheld upon scrutiny of the
newly submitted documents. However, such allegations (no.
3 above) in order to rebut the disallowance of P1,121,583.66
for failure to imposc the limitation sct forth in Section
4.110.3 of RR No. 16-2005 could not be given due course
since there were vatable revenues during the period which
they failed to subject to 12% VAT. Accordingly,
disallowance of input taxes aggregating to P1,220,611.92 is
hereby reiterated pursuant to Sect” 1s 110 and 113 of the Tax
Code, as amended and RR No. 16-2005, as amended.

In view thereof, deficiency VAT amounting to
P92,549,080.50 exclusive of penalties thereto was assessed
{rom herein taxpayer.

1L WITHHOLDING TAX

Compliance with the withholding tax rules and
regulations was verified thru reconciliation of the amount
subjected to applicable withholding tax rates per various
withholding tax returns duly filed with the Bureau as against
thc  amount of income  payments claimed as
purchases/expense and capitalized per [TR/FS.

In order to reconcile various discrepancies found still
duc per PAN, various rceconciliation schedules and returns
submitted thereafter were carcfully cvaluated the result of
which arc as follows:

a) Withholding Tax on Compensation

XXX XXX XXX /V
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Our position:

Various arguments and supporting documents
submitted after PAN were carcfully evaluated and reconciled
with the findings per PAN. Per documents submitted it was
verified that herein taxpayer maintained a scparate alphalist
for recipient of CPB. Both CPB and CIB were booked under
Other Maintenance and Operating Expense. Scrutiny of the
said alphalist disclosed that the P30,000.00 allowable
threshold exemption was applied against the CPB of each
recipient which led to lower taxable bonus/rate. Since the
P30,000.00 threshold exemption was already applied against
the employee benefits booked under Personal Services and
reported per Alpha List of Imployees, we reiterate our stand
on the issue that gross amount of CPB and CIB be subjected
to 32% rate. On the other hand, various payments made in
2008 (6/12/08  P111,566.83 [part of 19M]| and 8/12/08
P1,821,021.11) including remittance of tax withheld from
2005 cexpenses for P1,801,636.39 on 4/14/08 werc now
considered upon scrutiny of the documents submitted to
support the same.

Accordingly, deficiency basis withholding tax on
compensation for P5,602,236.07 was asscssed pursuant to
Sec. 79(A) of the Tax Code, as amended, and RR No. 2-98,
as amended.

b) Expanded Withholding Tax (EW'T):
XXX XXX XXX
QOur Position:

Upon careful appraisal of the schedules and supporting
documents attached to their position paper dated October 23,
2009, such claim regarding certain cxpenses being mere
reimbursement of cxpenses was given due course. However,
the amount of P18,061,909.00 rcpresenting PPE was still
subjected to EW'T since Note 8 of I'S clearly shows that these
were additions to PPIL during the year. In view thereof, after
considering payments made in the succeeding year (I'eb. *07
— P112,575.96 & March 07 — P5,385.15), defliciency
expanded withholding for P641,967.09 exclusive of penalties
thereto was assessed from herein taxpayer pursuant to Sec. 57 L
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(B) of the Tax Code, as amended, and RR No. 2-98, as
amended.

¢) Final Withholding Tax
XXX XXX XXX

QOur Position:

Upon careful scrutiny of the documents submitted to
support the aforesaid allegations payment to CSKFB was
subjected to EW'T (15%) instcad of final withholding tax
(25%). Also, final tax withheld from payments to Baker Botts
LLILP was now applied against final withholding tax due from
payments to Renton. Other issues were reiterated since the
taxpayer did not interpose any objections against the
assessments. Interest Expense on [oreign loans was subjected
to 20% final withholding tax pursuant to Sec. 57(A) of the
Tax Code, as amended, in relation to Sec. 28(B)(5)(a) of the
same Tax Code. Various payments in the succeeding ycar
were considered in the computation of deficiency tax. In view
of the forcgoing, deficiency final withholding tax totaling to
P90,528,072.10 cxclusive of penalties thereto was assessed
from hercin taxpayer pursuant to Scc. 57(A) of the Tax Code,
as amended, and RR No. 2-98, as amended.

d) Final Withholding VA'I' / Percentage Tax
XXX XXX XXX
QOur Position:

After carcful cvaluation of the arguments and various
documents presented after PAN  deficiency  withholding
percentage tax was deleted from the assessments. With
regards to professional fees of forcign advisors, it was
verified that, contrary to their allegations, the same have been
subjected to final withholding VAT however there was
underwithholding of tax. Accordingly, alter considering
certain tax payments made in 2008, it was determined that
the taxpayer is still deficient of withholding final VAT L
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amounting to P6,745,914.80 pursuant to Sec. 114(C) of the
Tax Code, as amended.

IHI. PENALTIES FOR LATE REMITTANCE

Verification of the alleged unremitted withholding
taxes totaling to P19,542,763.51 as of 12/31/06 per COA
report disclosed that, except for P340,445.06 (part of the
above assessments), the same were remitted in various
months in 2007 and 2008 as per various rcturns and
schedules submitted by the taxpayer. Also, therc was
additional remittance of withholding tax on compensation
amounting to P1,821,021.11 in August 2008 (not part of
P19,542,763.51). In view thereof, pecnalty interest and
compromisc totaling to P3,409,879.37 werc imposed for late
remittance pursuant to Sections 249 and 250 of the Tax Code,
as amended.

XXX XXX XXX

8.4 1t 1s well-settled rule in taxation that the burden of
proof is on the taxpayer to present evidence to show the
incorrectness of the assessment.

8.5 In case of disputed assessments, the burden of
proof is on the taxpayer to establish the fact that it is indeed
not liable for any deficiency taxes subject of the assessment.
The failure to show documents that would substantiatc a
claim that no deficiency taxes are due, would result to
upholding the validity of the assessment for deficiency
income¢ taxes (Camara Steel Industries, Inc. vs.
Commissioner of Internal Revenue).

8.6 Well-scttled is the rule that tax asscssments arc
centitled to the presumption of correctness and made in good
faith. The taxpayer has the duty to prove otherwise. In the
absence of any irregularities in the performance of duties, an
asscssment duly made by a Burcau of Internal Revenue
cxaminer, and approved by his superior officers will not be
disturbed. All presumptions are in favor of the correctness of
tax assessmenis (Sy Po vs. Court of Tax Appeals).
Dereliction on the part of petitioner to satisfactorily
overcome the presumption of regularity and correctness of L
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the assessment will justify the judicial upholding of said
assessment notices.” (Citations omitted)

On December 7, 2010, this Court issued a Notice of Pre-Trial
Conference®, notifying the parties that the case is set for pre-trial conference
on January 21, 2011 and directing the parties and their respective counsels to
be present at the pre-trial and to file with this Court their respective Pre-Trial
Briefs at least three (3) days beflore the date of pre-trial.

On January 17, 2011, petitioner filed its Pre-Trial Brief’; while
respondent filed her Pre-Trial Brief”® on January 18, 2011.

During the pre-trial proceedings held on January 21, 2011, this Court
gave the counsel for petitioner a period of fifteen (15) days from January 21,
2011 or until February 5, 2011 within which to submit the Joint Stipulation
of Facts and Issues.”’

On March 7, 2011, the partics submitted their Joint Stipulation of
Facts and Issucs.”

On March 28, 2011, this Court issued the Pre-Trial Order”™,
summarizing the facts and issucs stipulated by the parties, the evidence to be
presented by the partics, and the hearing dates; and stating that the pre-trial
is deemed terminated.

During trial, the partics presented and formally offered their
respective witnesses and documentary evidence in support of their respective
claims and contentions. The casc was submitted for decision on October 3,
2012, taking into consideration petitioner’s Memorandum®' filed on
September 17, 2012 and Memorandum (for Respondent)” filed on
September 28, 2012. L

STATEMENT OF ISSUE

?’4 Docket, p. 154.

* Docket, pp. 155 to 167.

_7'6 Docket, pp. 171 to 176.

2" Minutes of the January 21, 2011 Pre-Trial Proceedings, docket, p. 178.
’$ Docket, pp. 221 to 228.

¥ Docket, pp. 249 to 261.

39 Resolution dated October 3, 2012, docket, p. 1288.

3 Docket, pp. 1209 to 1262.

3 Docket, pp. 1264 to 1285.
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The parties submitted the following issue™ for this Court’s resolution:

Whether or not petitioner is liable for outstanding tax liabilities,
inclusive of increments, in the amount of P315,472,516.55, representing
deficiency VAT, WTC, EWT, FWT, I'WV, and WPT for the taxable year
ending December 31, 2006.

DISCUSSION/RULING
The Court’s jurisdiction

As stated above, on December 15, 2009, petitioner received the FI.D
and FAN Nos. VT-06-00031, CP-06-00006, WIF-06-00039, W(G-06-00040,
WE-06-00061, and WC-06-00037, all dated December 14, 2009, issued by
respondent, holding petitioner liable for alleged deficiecncy VAT, WTC,
EWT, FWT, FWV, and WPT, in the total amount of P315,472,516.55,
inclusive of interests and compromise penalties, for the taxable year ending
December 31, 2006.

On January 13, 2010, or within the thirty-day period prescribed under
Scction 228 of the 1997 NIRC, as amended, petitioner filed its protest letter
dated January 13, 2010 with the BIR LTAID 11.>*  On March 12, 2010, or
within the sixty-day period prescribed under Section 228 of the 1997 NIRC,
as amended, to submit relevant supporting documents, petitioner submitted
to BIR L'TAID II a supplemental protest, reiterating its substantive defenses
and disagreement with the subject withholding tax assessments and
submitting all relevant documents in support of its position against the
assessment.”

Pursuant to Scction 228 of the 1997 NIRC, as amended, if the protest
1s not acted upon within 180 days from submission of supporting documents,
the taxpayer may appeal the inaction to this Court within thirty (30) days
from the lapse of the 180-day period. In this case, the 180-day period lapsed
on September 8, 2010 without any action on the part of respondent.*®  Thus,
petitioner had thirty (30) days from September 8, 2010 or until October &,
2010 within which to file an appeal before this Court. Indeed, petitioner
timely filed the instant Petition for Review with this Court on October 8,

2010. L

33 Statement of the Issue, Joint Stipulation of Facts and Issues, docket, p. 225.

* Par. 2, Joint Stipulation of Facts, Joint Stipulation of Facts and Issues, docket, p. 222.
 Par. 3, id.

3 par, 4. id.
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the transition to the desired competitive structure, and the definition of the
responsibilities of the various government agencies and private entities.*®

Petitioner is a government-owned and -controlled corporation created
pursuant to Section 49*° of the EPIRA. The principal purpose of petitioner
is to manage the orderly sale, disposition and privatization of NPC
generation assets, real estate and other disposable assets, and IPP contracts
with the objective of liquidating all NPC financial obligations, stranded
contract costs, and stranded debts in an optimal manner.” In the
performance of its function and for the attainment of its objective, petitioner
shall have the power to, among others, “formulate and implement a program
for the sale and privatization of the NPC assets and IPP contracts™' and “to
scll or dispose of the same at such price and under such terms and conditions
as 1t may deem necessary or proper, subject to applicable laws, rules and
regulations.”"

For taxable yecar ending December 31, 2006, respondent assessed
petitioner for deficiency VAl for its alleged failure to subject to 12% VAT
the various sales of goods and services in the amount of £3,350,390.39 as
well as the proceeds from the forfeited bond amounting to £757,720,181.07.
Respondent assessed petitioner for output tax amounting to £91,328,468.58
pursuant to Sections 106 and 108 of the 1997 NIRC, as amended, in relation
to Section 105 of the said Code and Section 4.105-3 of Revenue Regulations
(RR) No. 16-2005.

In disputing said asscssment, pctitioner contends that respondent
failed to consider petitioner’s mandate when it assessed petitioner for

3% SECTION 3. Scope. - This Act shall provide a framework for the restructuring of the

electric power industry, including the privatization of the assets of NPC, the transition

to the desired competitive structure, and the definition of the responsibilities of the
various government agencies and private entities. (EPIRA)

SECTION 49. Creation of Power Sector Assels and Liabilities Management
Corporation. - There is hereby created a government-owned and -controlled
corporation to be known as the "Power Sector Assets and Liabilities Management
Corporation", hereinafter referred to as the "PSALM Corp.", which shall take
ownership of all existing NPC generation assets, liabilities, IPP contracts, real estate
and all other disposable assets. All outstanding obligations of the NPC arising from
loans, issuances of bonds, securities and other instruments of indebtedness shall be
transferred to and assumed by the PSALM Corp. within one hundred eighty (180) days
from the approval of this Act. (EPIRA)

“ SECTION 50. Purpose and Objective, Domicile and Term of Existence. - The principal
purpose of the PSALM Corp. is to manage the orderly sale, disposition, and
privatization of NPC generation assets, real estate and other disposable assets, and IPP
contracts with the objective of liquidating all NPC financial obligations and stranded
contract costs in an optimal manner.

1 Section 51(a), EPIRA.

* Section 51(b), EPIRA.

39
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deficiency VAT on the forfeited performance bond and participation fees.
Petitioner avers that its mandate is to conduct public and competitive
biddings for an orderly sale, disposition and privatization of various NPC
assets in accordance with its principal purpose under the EPIRA. Petitioner
also claims that the purported sale of goods and services not subjected to
VAT (amounting to £3,350,390.39) actually pertains to fees interested
bidders paid for the sale of bid documents necessary to participate in
PSALM’s privatization of NPC assets pursuant to the EPIRA (participation
fees). Petitioner further alleges that the forfeited performance bond
(amounting to P757,720,181.07) relates to PSALLM’s unsuccessful bidding
of the 600-megawatt Masinloc Coal-Fired Thermal Power Plant (“Masinloc
Plant”) during taxable year 2006.

Petitioner’s position is that the sale of bidding documents to interested
bidders and the forfeiture of bid performance bond were neither made in
petitioner’s ordinary course of trade or business nor incidental thereto
because they were not carried out in pursuit of a commercial or an economic
activity, but by legislative fiat, hence, the same are not subject to VAT.

The crucial issue that this Court has to resolve is whether or not the
participation fees and forfeited performance bond generated by petitioner are
subject to 12% VAT.

Section 105 of the 1997 NIRC, as amended, provides:

“SEC. 105. Persons Liable. — Any person who, in the
coursc of trade or business, sclls, barters, cxchanges, leases
goods or propertics, renders services, and any person who
imports goods shall be subject to the value-added tax (VAT)
imposed in Sections 106 to 108 of this Code.

XXX XXX XXX

The phrase ‘in the course of trade or business’ means
the regular conduct or pursuit of a commercial or an
cconomic activity, including transactions incidental
thercto, by any person regardless of whether or not the
person cngaged therecin is a nonstock, nonprofit private
organization (irrespective of the disposition of its net income
and whether or not it sclls exclusively to members or their
guests), or government entity.” (Emphasis supplied)
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Notably, BIR Ruling No. 020-2002 dated May 13, 2002, invoked by
petitioner and issued by former BIR Commissioner Rene G. Bafiez 1o
petitioner, states that the privatization of NPC assets by petitioner, being an
isolated transaction, is not subject to VAT, Pertinent portion of said ruling
is quoted hereunder:

“C. Privatization of Assets.

As stated earlier, the following ruling is based on the
law existing as of the date of this ruling.

1. Gain from the sale by PSALM of the generation
facilities to qualified buyers is not subject to income tax.

XXX XXX XXX

2. Privatization of assets by PSALM is not subject to
VAT.

Pursuant to Section 105 in relation to Section 106, both
of the Tax Code of 1997, a value-added tax equivalent to ten
percent (10%) of the gross selling price or gross value in
money of the goods, is collected from any person, who, in the
course of trade or business, sells, barters, exchanges, leases
goods or properties, which tax shall be paid by the seller or
transferor.

The phrase ‘in the course of trade or business’ means
the regular conduct or pursuit of a commercial activity,
including transactions incidental thereto.

Since the disposition or sale of the assets is a
consequence of PSALLM's mandate to ensure the orderly sale
or disposition of the property and thereafter to liquidate the
outstanding loans and obligations of NPC, utilizing the
proceeds from sales and other property contributed to it,
including the proceeds from the Universal Charge, and not
conducted in pursuit of any commercial or profitable activity,
including transactions incidental thereto, the same will be
considered an 1solated transaction, which will therefore not
be subject to VAT, (BIR Ruling No. 113-98 dated July 23,
1998)” [,
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In the case of Commissioner of Internal Revenue vs. Philippine Health
Care Providers, Inc.“, the Supreme Court, citing the case of ABS-CBN
Broadcasting  Corp. vs. Court of Tlax Appeals", noted that the
“Commissioner of Internal Revenue is precluded from adopting a position
contrary to one previously taken where injusticc would result to the
taxpayer.” Pertinent portion of said decision reads:

“In ABS-CBN Broadcasting Corp. v. Court of lax
Appeals, this Court held that under Section 246 of the 1997
Tax Code, the Commissioner of Internal Revenue is
precluded [rom adopting a position contrary to one
previously taken where injustice would result to the taxpayer.
Hence, where an assessment [or deficiency withholding
income taxes was made, three years alier a new BIR Circular
reversed a previous onc upon which the taxpayer had relied
upon, such an assessment was prejudicial to the taxpayer. To
rule otherwise, opined the Court, would be contrary to the
tenets of good faith, equity, and fair play.

This Court has consistently realfirmed its ruling in
ABS-CBN  Broadcasting Corp. 1n the later cases of
Commissioner of Internal Revenue v. Borroughs, Ltd,
Commissioner of Internal Revenue v. Mega Gen. Mdsg.
Corp., Commissioner of Internal Revenue v. Telefunken
Semiconductor (Phils.) Inc., and Commissioner of Internal
Revenue v. Court of Appeals. The rule is that the BIR rulings
have no retroactive effect where a grossly unfair deal would
result to the prejudice of the taxpayer, as in this case.”
(Citations omitted)

BIR Ruling No. 020-02, a specific ruling addressed to petitioner, was
issucd by respondent CIR in the exercise of her power to interpret tax laws
under the first paragraph of Section 4 of the NIRC of 1997, as amended.
Said ruling is binding upon respondent CIR, and petitioner should not be
prejudiced when it relied, in good (aith, on BIR Ruling No. 020-02. #

" G.R. No. 168129, April 24, 2007, cited in the recent consolidated cases of
Commissioner of Internal Revenue vs. San Roque Power Corporation, G.R. No.
187485, Taganito Mining Corporation vs. Commissioner of Internal, G.R. No.
196113, Philex Mining Corporation vs. Commissioner of Internal Revenue, G.R. No.
197156, February 12, 2013.

* G.R. No. 52306, October 12, 1981, 108 SCRA 142.
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- Ecgrnip)ric;;niée Penal&imwivw - 50,000.00 I
Compromise Penalty for late payments 91,000.00
| Total Deficiency WIC L P10 169

Pectitioner was asscssed duc to the alleged under-remittance of
withholding taxes on its cmployees’ salarics and wages. As reflected in
petitioner’s Monthly Remittance Returns of Income Taxes Withheld on
Compensation (BIR Form No. 1601-C) the total gross compensation income
subjected to tax was P81,614,479.30 and the withholding tax remitted
thereon was P15,446,687.72.* However, per alphalist attached to the
Annual Information Return (BIR TForm 1604-CI)", the total gross
compensation subjected to tax is P98,073,440.41 and allegedly, the
corresponding withholding tax that should have been withheld by petitioner
18 P19,262,207.97; hencee, there is an under-remittance of £3,815,520.25.

Also, after reconciliation of the Salaries, Wages and Benelfits reported
per I'S/Trial Balance as against the total amount of taxable and non-taxable
compensation per Alphalist of Employees, respondent found a discrepancy
of P23,533,000.05 which is comprised of Corporate Performance Bonus
(CPB) and Corporate Incentive Bonus (CIB) amounting to £16,858,396.05
and 136,674,604.00,48 respectively, booked under the account Other
Maintenance and Operating Expenses.  Per documents submitted, it was
verified that a separate alphalist for recipients of CPB was maintained
wherein the £30,000.00 allowable threshold exemption was applied against
the CPB of each recipient which led to lower amount of taxable bonus/rate.
Since the P30,000.00 threshold exemption was already applied against the
salaries and employee benefits booked under Personal Services and reported
per Alphalist of Employees, the gross amounts of CPB and CIB were
subjected to 32% rate.

Likewise, the amount of taxes withheld from year 2005 expenscs
amounting to P1,801,636.39 (which formed part of the P19,542,764.00 Due
to Government-Others account per I'S) which remained outstanding as of
December 31, 2006 was assessed by respondent for petitioner’s failure to
remit the same.

The foregoing may be summarized as follows: %

" BIR Records, Folder 2, pp. 262-320

7 Exhibits “EEE” to “EEE-3".

% Exhibit “YYYY”; Part of the total amount of P26,592.213.00 as presented in the
Detailed Statement of Income and Expense, BIR Records, p. 176.
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1997 NIRC. As 1o the remaining CPB of P6,743,446.35 (P16,858,396.05
less P10,114,949.70), petitioner fell short in proving that the same was given
to its employces only in February 2007 and not in year 2006. This Court
would thus sustain the assessment for deficiency withholding tax amounting
to P2,379,891.23 (£5,394,686.74 less P3,014,795.51).

As regards the CIB, the same was booked under the Other
Maintenance and Operating Expense (OMOI) account for financial
accounting purposes and in compliance with a DBM directive and is still
subject to the approval of the President of PSALM for its release.  The same
cannot be considered in 2006 as due, demandable or legally cnforceable
from PSALM as the request for payment of the CIB was made only in
November 2007. In other words, as of taxable year 2006, PSALM has no
obligation to withhold taxes on the said CIB until the same is approved by
its President and is actually given to the employees concerned. As a
consequence, the assessment on CIB amounting to $6,674,604.00 should be
cancelled.

With regard to the under-remittance of withholding tax amounting to
P3,815,520.25, upon verification of the supporting documents presented,
such as the Alphalist of Employces and various Monthly Remittance Returns
for year 2006, this Court finds that indeed petitioner under-remitted the
same. Therefore, the assessment shall be sustained.

As to the amount of P1,801,636.39 tax duc for 2005 expenses, the
same was actually cancelled out as the same was part of the Succeeding
Yecar’s Payments of $7,545,480.59 taken into account by respondent.

In sum, this Court finds petitioner liable for basic deficiency
withholding tax on compensation, as computed below:

Withholding

Tax
Withholding tax on Salaries and Wages per Alphalist P19,262,207.97
 Less: Tax payments per 2006 Monthly Remittance Return | = 15.446,687.72

Under-remittance of withholding tax on Salaries and Wéges P 3.815,520.25
Corporate Performance Bonus 237989123 |

Total | P 6,195,411.48
 Less: Succeeding years” payments S| 7991,349.49
Deficiency Withholding Tax on Compensation P 5,204,061.99

*The withholding tax payments of P6.554.131.10 (P2,931.473.60 + P1.821.021.11 + P1,801.636.39) has been
deducted from the tax payments of P7,545.480.59 since the related compensation/bonus assessed by the
respondent has been cancelled as per this Court’s [indings.
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Petitioner, on the other hand, alleges that based on the schedule of
payments presented by respondent’s revenue examiner to its officers, the
income payments not subjected to EW'T pertain to: (a) income payments to
Feria & Feria Law Office; (b) the Certified Obligations which were not yet
paid or payable by PSALM in 2006; and (c) purc rcimbursements of cost to
the payces, which are mere returns of capital and do not represent gross sales
or receipts of the recipient, and therefore not subject to EW'T.

A closc scrutiny of the records reveals that, indeed, respondent also
subjected to deficiency taxes the payments made by petitioner to Feria &
Feria Law Office in the amount of £234,767.49. Petitioner maintains that
income payments to Feria & Feria Law Office arc not subject to withholding
tax because Feria & Feria Law Office 1s a general professional partnership.
Scction 26 of the 1997 NIRC specifically provides that general professional
partnerships are not subject to income tax, and conscquently, to expanded
withholding tax. Turther, FFeria & I'eria LLaw Office is a Third Party Advisor
of Credit Suisse First Boston Bank (CSFB) and the payments’ made by
petitioner to Feria & I'eria [Law Office represent reimbursements of cost to
CSFB and covered by the December 4, 2003 BIR Ruling No. DA-438-03.
Since Feria & Feria [.aw Office is CSI'B’s Third Party Advisor, petitioner’s
income payments to Feria & Teria l.aw Office represent mere
reimbursements of cost to CSFB. Thus, the Court finds that this particular
item of asscssment should be cancelled.

Petitioner also claims that a portion of the assessment pertains to its
Certain Obligations and reimbursements to payees. However, petitioner was
not able to prove which of its accounts per I'S pertain to Certain Obligations
and reimbursements and how much of the said income payments should not
be subjected to withholding taxes. Petitioner should have provided a
breakdown of the amount of cach account that would correspond to the
asscssed amount to substantiate its claim and to show that no deficiency
taxes are duc.

As to the remaining expenses assessed by the BIR, the same shall be
sustained for petitioner did not present supporting documents to prove that
those arc indeed not to be subjected to EW'T.

In sum, this Court finds that only the payments made by petitioner 1o
Feria & Feria Law Office are not subject to EWT. Accordingly, the related
EWT assessment in the amount of £234,767.49 shall be cancelled; while the
remaining amount of £407,199.60 (£641,967.09 less P234,767.49) shall be a
proper subject of assessment for deficiency EWT. %

*! Exhibits “QQQ” to “BBBB”.
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| Income Tax | | Date
Exhibit | Payments | Rate | FWT Paid | Remitted
mato | P 21852225 35% | P 76,482.79 | 10/10/2006
"JJIJ" 215,873.10 | 35% 75,555.59 | 2/12/2007
| "KKKK" | 19562445 35% | 68,468.56 | 1/14/7008
Total P 630,019.80 | | P 220,506.93 B

Since the total income payments subjected to FWT is lower than the
total income payments to Bloomberg, it signifies then that there are still
income payments not subjected to FWT amounting to P418,726.70
(P1,048,746.50 less P630,019.80). Hence, petitioner is liable [or the
corresponding basic deficiency FWT in the amount of P146,554.35
(P418,726.70 multiply by 35%).

D.2. Income Payments to Mr. David Renton - P28,018,052 =3

Petitioner maintains that the income payments pertain to the
prolessional fees for legal consultancy and reimbursement ol out-of-pocket
expenses by Mr. David Renton, a non-resident alien engaged by PSALM to
provide confidential legal consultancy services to advise and assist PSALM
in performing its mandate under RA No. 9136. In accordance with the
engagement’™® between petitioner and Mr. David Renton, the latter issued
billing statements®’ for services rendered and other expenses incurred that
have been paid by petitioner via remittances to JP Morgan Chase Bank in
Ilouston, Texas, USA to the account of Baker Botts LLP.

Petitioner claims that out of the total income payments of
P28,018,052.28, it had subjected the amount of P16,294,731.04 10 25%
FWT and remitted to the BIR the amount of P4,073,682.76. 1n addition,
included in the total income payments were costs incurred by Mr. David
Renton subject to reimbursement amounting to £439,766.88. These were
not subjected to FW'T because these were mere returns of capital and do not
represent income in the hands of David Renton.

A careful evaluation of the documents reveals that petitioner had
indeed withheld and remitted the FW'T amounting to £4,073,682.76 on
income payments of £16,294,731.04 as cvidenced by Monthly Remittance
Return of Final Income Taxes Withheld (BIR Form No. 1601-F) duly filed
with the BIR on February 21, 2007.°%  In addition, this Court found that the
amount of P439,766.88 was mere reimbursement of the fares, telephone and /_

36 Exhibit “FF”.
57 Exhibits C‘LL”, “MM??, ‘6NN73’ ‘COO?’, ‘CPP”’ “QQ?’, QCRR’), and C‘SS73.
38 Exhibits “JJJJ” to “1111-27.
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fax, and printing expenses incurred by Mr. David Renton; hence, shall not be
subjected to F'WT.

Nevertheless, considering that petitioner failed to establish that the
remaining income payments to Mr. David Renton in the amount of
P27,578,285.40 is not subject to {inal withholding tax, petitioner is liable for
the corresponding basic deficiency FWT in the amount of P2,820,888.59,
computed as follows:

Income Payments Per Assessment | P28,018,052.28
Less: Reimbursement of Expenses 439,766.88
Income Payments Subject to FWT P27,578,285.40
Tax Rate 25%
Final Withholding Tax Due P 6,894,571.35
Less: Tax Payments | 4,073,682.76 |
Deficiency ¥fW1......==©@©» P 2,820,888.59

D.3. Income Payments to N.M. Rothschild & Sons - £3,204,222.40

Petitioner alleges that N.M. Rothschild & Sons I.td. is a foreign
corporation which was engaged by PSALM as Privatization Advisor in
connection with the design of a Privatization Plan for the sale of
transmission asscts, generation assets, real estate, and other disposable assets
and existing Independent Power Producers contracts of the NPC in
accordance with RA No. 9136.

Petitioner asserts that the total actual income payments made to N.M.
Rothschild during taxable year 2006 amounted only to P271,274.30. The
balance amounting to P2,932,948.10 (£3,204,222.40 less P271,274.30)
represents Certified Obligations, which had not been actually billed by N.M.
Rothschild nor remitted or paid by PSALM to N.M. Rothschild in 2006.
The said amount was supposedly booked as Certified Obligation of PSALM
merely for budget for the remaining balance of the professional fees based
on its engagement agreement with PSALM.

Scction 2.57.4 of Revenue Regulations No. 2-98, as amended by RR
No. 12-01, provides when the obligation to withhold the tax ariscs, thus:

“SECTION 2.57.4. Time of Withholding. — The
obligation of the payor to deduct and withhold the tax
under Section 2.57 of these regulations arises at the time an
income payment is paid or payable, or the income payment%
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is accrued or recorded as an expense or assct, whichever is
applicable, in the payor’s books, whichever comes first. The
term ‘payable’ refers to the date the obligation becomes due,
demandable or legally enforceable.

Provided, however, that where income is not yet paid or
payable but the same has been recorded as an expense or asset,
whichever is applicable, in the payor’s books, the obligation to
withhold shall arisc in the last month of the return period in
which the same is claimed as an expensc or amortized for tax
purposes.” (Emphasis supplied)

Based on the foregoing provision, the duty of petitioner to withhold
arises when the professional fees were paid, becomes payable, or were
accrued/recorded as expense in petitioner’s books, whichever comes first.
After which, the corresponding return and remittances must be made within
10 days after the end of cach month, except for taxes withheld for the month
of December of each year, which shall be filed on or before January 15 of
the following year.>

Records show that the income payments made by petitioner to N.M.
Rothschild & Sons in thec amount of P3,204,222.40 formed part of
petitioner’s claimed deductible expense for Professional Fees in the amount
of P116,125,601.00.°° Even though the amount of $3,204,222.40 has not
been fully paid by petitioner, since it has alrcady been accrued as an
expense as of December 31, 2006, the same is subject to FW'T pursuant to
the aforcquoted provisions of Scction 2.57.4 of RR No. 2-98 as amended by
RR No. 12-01.

A closer review of the documents reveals that petitioner indeed
withheld and remitted the FW'T amounting to £26,990.98 on the income
payments of £269,909.81 as cvidenced by Monthly Remittance Return of
Final Income Taxes Withheld (BIR Form No. 1601-F) duly filed with the
BIR on March 12, 2007.°" It is to be noted that the remitted FWT of
P26,990.98 represents 10%, instead of 25%, of the income payments of
P269,909.81. Thus, there is under withholding and under remittance in the
amount of P40,486.47 representing 15% of P269,909.81. L

* Section 2.58(A)(2) of Revenue Regulations No. 2-98, as amended by RR No. 17-03.

% Exhibit “YYYY™; petitioner’s Statement of Income and Expenses for the year ended
December 31, 2006. under Maintenance and Other Operating Expenses, BIR Records
Folder 3, p. 786.

6! Exhibits “MMMM” to “MMMM-2”,
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Hence, petitioner is liable to pay basic deficiency FWT for the year
2006 in the amount of P774,064.62, computed as [ollows:

Toitalilncomé Paymalzs Per Assessmeﬁt 7 1;3 20?,22240

Less: Income Payments Subjected to FWT 269,909.81

| Income Payments not Subjected to FWT P2,934,312.59
Tax Rate 25%
FWTDge P 733,578.15
Add: Under withheld and under remitted FWT 40,486.47
Total Deficiency FW'T P 774 064,62 |

D.4. Income Payments to Malcolm Groom - $788,901.24

Petitioner alleges that the income payments to Malcolm Groom
consisted of P575,781.25 as professional fees and P213,119.99 as
reimbursement of out-of-pocket expenses; and that it subjected the entire
professional fees to FW'T amounting to P115,156.25.

A careful scrutiny of the documents proves that petitioner duly
withheld and remitted FWT amounting to P115,156.25 on professional fees
of P575,781.25 as evidenced by Monthly Remittance Return of T[inal
Income Taxes Withheld (BIR Form No. 1601-F) duly filed with the BIR on
February 21, 2007.%

With regard to reimbursement of out-of-pocket expenses, petitioner
submitted before this Court Invoice No. 2 dated October 8, 2006 containing
the work done, time spent and total fees dues amounting to $1,237.50;
Computation of Percentage Accomplishment for October 8, 2006 billing;
and Payment Instruction with Peso cquivalent in the amount of
P288,444.26.%° Upon examination of said documents, this Court finds that
there is no way that it can ascertain that the amount constituting the out-of-
pocket expenses claimed by petitioner also pertains to the out-of-pocket cost
found by respondent to be subjected to FW'T; hence, the basic deficiency
FWT assessment in the amount of P82,069.06, computed as follows, is
sustained:

%2 Exhibits “JJIJ” to “JJ1J-27.
% Exhibits “WW” to “WW-1"".
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| Tmveice No. Amount Bill - FwT Total
2006-001 | P 4,089392.00) - P 4,089,392.00 )
2006-002 593,621.00 P 148,405.25 742.,026.25
2006-003 - 3,062,297.00 | 76557425 | 3,827,871.25 |
2006-004 3,797,248.00 949.312.00 4,746,560.00
Total P 11,542,558.00 P1863,291.50 | P 13,405,849.50

Considering that petitioner claimed the entire income payments of
P13,405,849.50 as Professional Services for the year 2006, the 25% final
withholding tax should be imposed thercon and not on the amount of
P11,542,558.00.

However in computing the deficiency 25% FFWT of P3,351,462.38,
respondent deducted therefrom the amount of P2,967,427.30 F'WT paid by
petitioner, resulting in deficiency FWT of £384,035.08, as shown below:

Income Payments 'P13,405,849.50

Tax Rate R , - 25%
Final Withholding Tax Due P 3,351,462.38
Less: Tax Payments 2,967.427.30
Deficiency FWT P 384,035.08

This Court notes that the total tax payments of P2,967,427.30
deducted by respondent actually pertain partly to 2005 and partly to 2006
accounts. Respondent should have deducted only P2,272,230.70, the
amount of FWT referring only to income payments [or year 2006. Thus,
the basic deficiency FW'T should be £1,079,231.68, computed as follows:

Income Payments P13,405,849.50
Tax Rate 25%
Final Withholding Tax Due P 3,351,462.38
I ecer Tax Payments 2,277 73070 |
| Deficiency FWT __ | P 101707231.68

D.6. Income Payments to Citibank N.A. London - P1,798,067.87

Respondent alleges that income payments for professional services
rendercd by Citicorp Trustce Company Ltd. (CTCL) as trustec were not
subjected to FWT. [
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Petitioner alleges that Citibank N.A. L.ondon is the Branch Office of
Citibank in the United Kingdom (UK) and is part of Citibank Group of
Companies (w.tigroup). Citicorp Trustece Company Ltd. (CTCL) is the trust
arm of Citibank N.A. London, also a non-resident foreign corporation not
engaged in business in the Philippines and located in the United Kingdom.

CTCI. was appointed as a Replacement Trustee in connection with the
substitution of NPC as Issuer of the JPY 12 Billion Bonds. This appointment
was brought about by the purchase and acquisition by Citibank of all Global
Trust and Agency Services business of JP Morgan, which was the original
Trustee to conduct review of the documentation for Notcholders and for the
substitution of NPC as Issuer of the JPY Bonds. JP Morgan’s services were
engaged via a Trust Deed dated December 11, 1995°" between and among
NPC, Republic of the Philippines (ROP), and Citibank N.A. London.

In a lectter agreement dated May 13, 1998%, NPC, ROP, and JP
Morgan have signified their respective consent on the substitution of CTCL
for JP Morgan as Trustec under the Trust Deed dated December 11, 1995.
Subsequently, the parties formalized the appointment of CTCL in the letter
agreement dated May 26, 1998.%

Petitioner submitted the invoices® issued by Citibank N.A. London to
PSALM for the professional charges incurred in its capacity as Trustee for
the substitution of NPC as issuer of JPY 12 Billion Bonds. These represent
the professional fees paid to CTCL and the same were not subjected to
income and withholding taxes for the services were allegedly rendered
outside the Philippines.

1t bears stressing that tax assessments by tax examiners are presumed
correct and made in good faith, with the taxpayer having the burden of
proving otherwise. Failure to present proof of error in the assessment will
justify the judicial affirmance of said assessment.”®  Since the documents
proffered by petitioner failed to sufficiently establish that the services were
rendered by Citibank N.A. L.ondon outside of the Philippines, this Court has
to sustain respondent’s finding that petitioner is liable for deficiency FWT in
the amount of P449,516.97 on its income payments to Citibank N.A.
[.ondon. P

6 Exhibit “PPPP”.

65 Exhibit “QQQQ”.

% Exhibit “RRRR”.

87 Exhibits “SSSS”, “TTTT”, “UUUU”, and “VVVV”.

8 Marcos 11 vs. Court of Appeals, et al., G.R. No. 120880, June 5, 1997.
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D.7. Interest Expense (Nomura Bor 5 Trar A & B) -
P428,462,665.85

A major portion of the alleged income payments not subjected to
FWT 1is the interest expenses for taxable year 2006 amounting to
P428,462,665.85. Respondent contends that these payments should be
subject to 20% I'WT pursuant to Section 28(B)(5)(a) of the 1997 NIRC, as
amended, which provides that:

“(a) Interest on Foreign Loans. - A {inal withholding tax
at the rate of twenty percent (20%) is hereby imposed on the
amount of interest on foreign loans contracted on or after
August 1, 1986;”

Petitioner alleges that the Nomura Bonds refer to Subscription
Agreement of the Japanese Yen-denominated bonds, Tranche A Bonds
(¥24,750,000,000, 3.2 per cent, due 2020) and Tranche B Bonds
(Y37,000,000,000, 3.55 per cent, due 2022), which were issued by PSALM
on December 10, 2002 in the total amount of Y61.75 billion or P26.85
billion. The Nomura Bonds issuance is jointly guaranteed by the Republic
of the Philippines and by the Asian Development Bank.*

Pursuant to the Subscription Agreement and On-Lending Agreement
entered into between PSAI.M and NPC, the proceeds {rom the two tranches
of Nomura Bonds (Tranche A and Tranche B) will be used by PSAILM to
subscribe to Japanese yen-denominated bonds issued by NPC (NPC Bonds)
on December 12, 2002 in two tranches (Iranche A and Tranche B) cexactly
in the same amounts as the Nomura Bonds issued by petitioner.”

Petitioner explains that in accordance with the terms of the On-
Lending Agreement, NPC has undertaken to pay interest on the Nomura
Bonds; hence, it is NPC which should be responsible for the deficiency F'WT

on the interest payments on the Nomura Bonds.

Petitioner submits that the BIR issue an assessment to NPC dated
November 26, 2007, amounting to P5,489,389,539.00"" for taxable years
2005, 2006, and 2007 for failure to withhold 'WT on interest payments to
various non-resident foreign creditors. The assessment for taxable year 2006
allegedly included the disputed deficiency FWT on interest expense paid /

%9 Exhibit “TTTTT”.
70 Exhibit “XXXX".
! Exhibit “JJJJJ”.
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E. Deficiecncy FWYV Assessment — P12,429,844.38

In the FLLD, respondent found petitioner liable for deficiency FWYV in
the amount of P12,429,844.38, computed as follows:

 Taxable Basis per Return

Add: Income Payments not Subjected to FWV

P 66,639,522.06 |

87,070,165.81

Total Taxable Basis per Audit

P153,709,687.87

VAT Withholding Tax Due -
P11,148,983.84(2006) + P? 451,670.20(2005)

13,600,654.04

Less: Tax Paid —2006

P35331976.10

Succeeding Years’ Payments 3,522.763.14 6,854,739.24
Deficiency VAT Withholding Tax P 6,745,914.80
Add: Interest (1/11/2007 to 12/30/2009 = 59.43%) 4,009,097.17
Interest for Late Payments 1,562,332.41
__Compromise Penalty - 50,000.00
Compromise Penalty for Late Payments 62,500.00

Total Deficiency Final Withholding VAT

P 12,429,844.38

Respondent’s findings were based on the alleged under withholding of
VAT on certain income payments, thus, the assessment.

Petitioner alleged that the bulk of the disputed deficiency final
withholding VAT of P6,745,914.80 pertains substantially on income
payments 10 (1) Feria & Feria [.aw Office, a Third Party Advisor of CSFB;
(2) certain Certified Obligations; and (3) foreign advisors Mr. David Renton

of Baker Botts LLLP and Mr. David Dawson.

Petitioner claimed that payments to Feria & Feria [.aw Office, a Third
Party Advisor to the agreement between petitioner and Credit Suisse First
Boston (CSFB), were remitted directly to C¢ B and should not be subjected
to final withholding VAT in accordance with BIR Ruling No. DA-438-03
dated December 4, 2003, which ruled that payments to CSEFB for the fees
and expenses of their Third Party Advisors do not constitute gross receipts
of CSFB and consecquently, such payments to be made by PSALM shall not

be subject to the final withholding VAT.

A scrutiny of the records reveals that, indeed, respondent subjected to
final withholding VAT petitioner’s payment to Feria & Feria Law Office.
As discussed carlier under the EWT assessment, petitioner’s payments to
CSFB represent mere reimbursement for advisory services rendered by Feria
& Feria Law Office. In view thereof, this Court holds that said payments to /













DECISION
CTA CASE NO. 8177
Page 41 of 42

- 7 20% D'ét:lc'iéilicy Interest
Tax Type ~ Basic Tax Due Computed from:
wWTC P 5,204,061.99 Tanuary 15, 2007
EWT 407,199.60 January 15, 2007
FWT | 4805992847  January 15,2007 |
FWVAT 6,158.,996.07 January 10, 2007
Total P 59,830,186.13

(b) delinquency interest at the rate ol 20% per annum on the total
amount due of P74,787,732.67 representing deficiency WTC, EWT, FWT,
and FWVAT and on the deficiency interest which have accrued as
aforestated in (a) computed [rom December 30, 2009 until full payment
thereof pursuant to Section 249(C) of the NIRC of 1997; and

(¢) delinquency interest at the rate of 20% per annum on the
deficiency increments for late remittance ol withholding taxes in the amount
of P4,370,941.05 computed [rom December 30, 2009 until [ull payment
thereol pursuant to Section 249(C) of the NIRC of 1997.

SO ORDERED.
A S 2 P
AMELIA R. COTA 5CO- MANALASTAS
Associate Justice
I CONCU ™

UTISTA
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ATTESTATION

I attest that the conclusions in the above ..ccision were reached in
consultation before the case was assigned to the writer of the opinion of the
Court’s Division.

Chairperson

CERTIFICATION

Pursuant to Section 13, Article VIII of the Constitution and the
Division Chairperson’s Attestation, it is hereby certified that the conclusions
in the above Decision were reached in consultation before the case was
assigned to the writer of the opinion of the Court.

=700,

ROMAN G. l ROSARIO
Presiding Justice



