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Ilhis 1s A ydraral o elatm tor refund ol value
fhpnt taxes allegadly patd by pretit toner on s
sales during the tquarterly pei tods covelr tng Jdanua
199 1o December J1. 199 I n the total amon
Hih het /40, 93,

Petiytiones i A domest o caorporation Ot ygant g
aexitsting unden the laws of the  Hepublio 0
Philtppines, It is engaged 1o the mining business
such, 1s A duly registered Value-added lax (VALY ta
wilth respandent s Hurean, parsuant to the reqguiram
Section ta7 of 1the National Internal RHevenue  Cod
shown by tts VAL Registration No, J32-6-000632 ;txh.

Tt 18 litkewise a Board ot Investmant (BO1) reql
enterprise with Certifiocale of Hegistration Nos.
(Exh, "df). b 88-259 (kxh, =T D 8H-359 (kX
2"), DP 9YU-507 (Exh. "J-=-3") and EPY93-212 (Exh. "J-4"
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On various dates, petitioner filed its corresponding
quarterily VALl relurng for the calendar year 1992, as
fol lows:

Net Creditable
Guarter  Dlate Fliled fnput lax Exhibits
1st April 20, 1992 P 3,204 ,763.03 "F & F-1"
2nd July 17, 1992 3,246,636.04 "G & G~1"
3rd October 20, 1992 5,077,453, 21 "H & H~-1"
4th  January 20, 1993 4,610,499.62 & -t
TOIAL P16, 139,351.90

0o May 28, 1993, petitioner Tiled with respondent s
Burean anoaAapplieation For rax cradit/refund of VAL paid
for the period January 1 199y to dune 30, 1YWY in the
amaiint ol B RBEL dd, s thxh. ")y and on Jaly 20, 19493
anot heg simitar application was Iyt by Pt for the
period July 1, 199 to December 31, 1992 in the amount of
PO 7hil 29, 7| (ki "ETY f ol A total amonnt of
Pio, 806, 740,93 Tor the yveat fussy |

1 fate tespondent Al legedly hasg not acted on
petitioner s applications for tax credit/retund of VAL,

Henocea | this appreal tited on tay 24, 1994 In
accordance with Section 230 of the tax Code and the rule

establ ished In the e

Revenue vs. Vicltorias
which states that:

ane

Milling Co.
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commissioner
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of Internal
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"The claim for refund with the Bureau of

Internal Revenue and the subsequent appeal to
the Court ot lax Appeals must be filed within

the two-year per iod. It however, the
commisgsione) takes time in decirding the cltaim,
and the period of two vyears 1s about to end,
the sull op proveeding must he startad in the

Cour ol iax Appeals before the end of the two-
yerar pertad withaouot awailing the deacisioh of
sald Commissioner .’

Recor oy show that o Decembyen 24, 1993, respondent

g e an aAuthor oty to Iscsue VAT Credit/Refund tn t he

total amount ol /7 537,139, 79, broken down as falltows:

Burean ot Internal Revenue PH 482 734,079
B esn ol Lustoms 2,084,400, 00
fotal Pr,bhadd
Hence | aon Seplenhen YR 1994 respondent 1ssued lax
Lredi t Certiticate Mo SN Q02ed 7 tn the Amount of

Hh, ddy . 71d3d. 79 represenling Q«edltnhlﬁ rhput VAL on toca)
purchase I the nama of the pel it tonet for the peroud
January to Decemhé« 1997 which the latter accepted (Exh,
Tt PP . B BIR records), Hespondent has sent a letter
Addressed ta the GCommissioner of the HBureau of Lustoms
author i zing the issuance of a tax credit certifTicate for
tnpt VAL patd  on atmportation for the same peritod 1n the
amount ot P2 0b4 . 405,00 gn favor of petitioner (Exh., "37,
. 8d, BIR rees, ),

1 he above amounts af tax aredi bt o were artvived at by

tespondent " s revenue  olticers on petitioner s subject

010
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apptication ftor tax credit/retund, the details ot which

are as tollows: (Exh. "2~A", p. 36, BIR rec.)

On Local

Purohase On tmportation
(BIR) __ ABOC) 10TAL
Amount ctalimed Pi1d,H12,335. 45 P2,054,408.00 P16,566, 740.93
Less: Disal lowed
Input Taxes 39,9/77.59 - 39,977.59
Overstatement 440,228, 41 B 440,228 . 41
Al lowable Input
taxes P14,032, 129.93 P2, 054,405, 00 P1b,086,534.93
l.Less: Output ftax
on sale to CB 8,544, 34b, 14 = ] - 8,b49,3ub. 14
Amount Creditable P 6,482,734./9  P2,054,405.00 P 7,5837,139.79

It can be gleaned [1rom L he rrecedl iy computation

that aut ol petitionar & entire  olawm Fot retund, only
Lhe amount ol PO bas, 1w, 7y (S dBe, 734, 7Y +
Fe2.0bd4,400, 00 Was ranted. lhe amountl ol P8, 5Hd9, 395,14

representing petitionel 4 sales ol gold and si1tver to the
GCentral Bank ol the Fhailaippinhes was subjedcled to a 0%
oulput VAL,

the 1ssue vontronting us s it ted Laos

Whel het- or nat Lhe sale ol ygolda and si1iver to the

Gentral Bank of the Phitlippines Iy the petilioner 15
subject to 10% oulput VAL,
We peremplorily rule 1 Faval o the respondent n

view G the nNumet oug decisiaonsg thits Court has come out

wilth uphoiding respondent’'s purety tegal positiun on VAI
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Huling Nos. 8-92, dated January 23, 1992, and 59-92,
Apri i 28, 1992, anid Hevenue Memorandum Order No. 22-92,
datled May 14, 1992, which consider sales of gold Lo
GCentrat Bbank das domestic saley and theregfare hot zero-
rated under sectiron 100 of the lax Code.

this ih the casa of \/Allus Consolidated Minitng and

bDevel opment Corporation vs. Commilssioner ot Internal

Hevenue CIA LCase No. «d4/vd, 1 a Hosoiubtion, dated Aprald

b, fYvd; angd  as adopted inh the cases of ltogon-Suyoc
Mines Inc. vs. Comtissitones ol Internal Hevende GlLA

v

Case No, 4dpbe, Julby 10, 19Ybh Y Mans ta Mining Company vs.
Commt | 5§ 1onat orf luternal Hevenue | CiA vase MO . dya6eao,
Febhiuar y 20, Tuuh Benguel Corporaltion Vs, Gommrssioner
ofr Internal Revende, G114 Gase No. ddzy, 449, db/ b, March

2.3 . 1Tuub; \/4seerig;||¢+l Corporalt 1o Vs, Commissioner ot

Internal Hevenue, 1A Case No. d44hH 0 January L6, 1995,

antd Benguet Lorporation VS Commissioner ot Internal
Hevenue GCIA Luse No. Hoor, Febiruary td, 1996, We have

ruled consistent iy that the retroactive Applical ton ot
Vi Huling No. H-92 Wil not bre prejudictral tw the
taxpayer .

In Lhe more recent case decided by the Lourt of
Appeal s i Benguelt corporation Vs, Commissioner (V23
fnternal Hevenue, CA-G.H. No. BSP-J484138, May S0, 1996 ,

vhere our dectigion has been atfrirmed, 1t was held:

020
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"Hespondent argues in the afrffirmative.

contends:

XXX XXX X X X

wWith due respect, this Dt ice
believes the sald mining compantes

wild not be unduly prejudiced 1t this
Gfrice dentes thetr claitwmed 1hpul tax

refunds for sales ol gold to the (B

made during the per i od prtror Lo

revocation al the atoresald rulings.
Under Lhe VAT law, 10% VAT 1s 1mposed
on each staye of svel'y taxable sale.

fhisy tds component ts passed an to
the buyer, as the buyer s input tax,
provided, however that the sald
buyed 15 a VAl-laxable person. I he

a1 bruyer . 1n Lurn, useas thi1g tax
prasged o, as haos rnput tacx credit,
(1] paytng s own outpat taxes (10%
VAL on hiryg taxahle sales, Lhus,
coHt ol the tax passed on accumulates
Upan Lhe Lutnovers o stages or sales
unti thirs cogt ol the tax passed on
ulttirmately reasls upon the wltimate

consulel s, Al 80, under Lhe VAL Taw,

the sel el has twao  options  with
tespect Lo hts 1tnpul taxes pertaining
to piut vhases and zales, 1t such sales
are zero rated, viz,, the seller may
use and apply his 1nput taxes n
paying his 10% outputl taxes on his
vlher sales which are subject to 10%
VAL, ar o clalw For rnput tax rgtund
VIS—da-vIs s I hprat taxes
altributable Lo his zero rated sales,
(e¢.¢g..,. expoll sales).

Whesn the sard Wb companias
relying upon t he altorement toned
gat |l tel BIH rualings, sold thetr goid
to the G at zero ralte VAL, they did

not fully pass on to the Ly the cosl
of their respecltive Ihput taxes.
Hatd Input taxes remalt ned i n ther
POSSEESIONG (spe), I he oniy
repelrcussion ol the revocation ot the
sald earlier rulings I they will

be prevented the opliron of Glaiming

02k
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the satd 1nput taxes as refund. But,
they remarn entitled tu use the same

1 h ravy o ng Thetr outpul taxes 1
counect ton wilh ther olther sales
transactions  which are subject to the
fO% VAL It follows, theate [ no

prejpundice that may €115 e Tram the
retroactive applicatvon ot the Satdl

revocation baecause whal.  they anly
GG 1s the right to have theitr tnpuat
taxes letunded whitoah, I h the first
placae and under the law, they are any
Viiy clearty “holt ent it led to.
Granl rng. rtor Lhe Sahe ol argument |
that they ha e 1o Other sales
transaclyans subject Lo 1% VA I
Adgalnst which ther Ihput Ltaxes may

fres Uted tn payment, fthen, U tollows,
they AT constrtouted as the Pordeal

prect Saans avgatnst o whiooh the cos by ot
the tax passed on shall legaliy stop
At Pest . hence, I thrs conbhection,
L he satd tnput Lares may alteagdy be
lezggal ty converted asg cost Mvatr babvhe
S deductron tor 1ncome tax pbut poSes,
O s HOore | they are TN ol
Prejud) Ged by the tetroact fue

appltaatron of the sa0d val g

I should bre noled Uit the
provounceement I VA Hut tnig Ko e -
(4 Fegatding the s5dle of [S KU IR BV A
local sdale subject to T vAL 1 but
caonsistent with Sectian 100 {a «t
t hes National fnlernal Herve e cronides
o wit:

o SR P PO Val ye - added (RN 0
sale ol goods - (a) Rate and Dhaoe ot
tax . theare shi (F1) [REXUNIREYS N

anvsessed and collected on every sale,
Larlerp ot exchandge ol Juods, a valae-
added tax equivalent to 10%  ofr {he

Uros s selling price o grouss value in
money aof the goods sold, barlteread o
gachanged, suuh tax to be paird by he
sel et Ul branstetror: Provided, thai

Uhe ot lowing saies by VAL -reyglstaered
persons shall be subject to U%;

50
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(1) Export sales; and

(2) Sales to persons or
antities whose exemption under
special laws or international

agreements to which the Philippines
is a signatory wefftectively subjeots
such sales to zero rate.

‘Export sales’ means the sale
and shipment or exportation of goods
from the Phiftippines to a foreign
gountry, trrespactive ot any shipping
arrangement that may be agreed upon
whiah may i1nfluence o1 determine the

transter of intfluence or determine
the transter ot owngrship or the
goods SO exported, or foreign
currenoy denominated sales. ‘Foreign
vsurrency denominated sales’ means
sales to non-residents ot goods
assemnbled or manutactured I h the
Fhitippines, tor del ivery 1o
residents tn the FPhitippines and paid
for in convertible toreign currency

remitted through the banking systeam
in the Philippines.

Lt ts clear from the above
provision that the sales recogniz«d
by the law as zero-rated =-+¢ [Lbe
export sales and thos- Made to
persons or entities ?:::?tat?"de:

o - ~ n ona
#P?Q'a' . laws . sh the Philippines
agreements to v Petitioner's sales
ls a signatypne  Gentra) Bank tailsg

of gold Xher of these two categorles
undert , o-rated sales."” (Pp. v6~10
or.asent. ) ‘

I he argument advanced Ly the
clearity tndicates g Situation
Proejudice would be suftfered by
petitioner ih the case at par, He outlines the
yartous modes wherein the Questioned VAI ma :6
recovered, the worst soenartio would be xhée
Lhey are oconstituted as the persons aga s 2
which the ocosts of the tax passed on g"rl?
ltoegally stop and rest., But the faxpaye:.al;

respondent
whereitn no
the taxpayer,

2%
)
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sald case still has a last resort - the input
taxes may be legally converted as cust
availlable as deduction tor income tax purposes.
Hence, they are also not prejudiced by the
retroactive application of the ruling.

We note that in resolving the case against
the herein petittioner, the Court of Tax Appeals
citted the ruling n the case ot At las
GConsolidated Mining and levelopment Corporation
VSH. Commissioner of Internal Revenue (CIA Case
No. 4794, prom. 0b April 1994) to eftect that
the retroactive application or VAT Ruling Nos.
8-92 and bHy-9y2 may not necessarily be
proscribed by SsSection 246 of the TJTax Code,
sspecially so where there I8 no showing of
actual and tmminent prejudice to the taxpayver
as a result thereof (p. B of the Decision). S0
far, therae appears Lo be no reversal ot the
ruling I1n said case.

WHLEHLE FORE , n view ot all the foregoing, the
petition 1s hereby DENIED for lack of merit.

S50 ORDERED.

A
. /.
HAMON O. DE VEYR
Associate Jud

WE CONCUK

EHNESTO D. ]A(JOSH\

Presiding Judge

GCl1o Q.
Associlate udge
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CERTIFICATION

| hereby ocertity that this decislon was reached
after due vcvonsultation with the wembers of the Court of
Tax Appeals in acocordance with Section 13, Article Vil
of the Conatitution.
Q-
ERNESTO D. ACOSTA

Fresiding Judge
Court of Tax Appeals
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