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Petitioner asks for the refund of the amount of
#324,313.00 representing deficiency incame tax for the
calendar year 1954,

Petitioner, a Filipine citizen, is a permanent
resident of the Philippines (Exhibits 2 and 3-A, UIN
TeG.o PP. 13-13) although she has been tempererily
staying in Pagis, France since m left the muwm
sometine in 1918 or 1919 (t.®.m.II,.p. 6). Since then
she has visited the Philippines on several cccasions:
In 1947, she stayed here for emly three or four moenths;
in 1951, she came te fetch her sick brother but left
after about twelve hours; in February, 1952, she re-
mained here until May of that same year; snd, In Sept~
embex, 1958, she sojourned in the Philippines till
December of that year (t.s.n. IX, pp. T=8),

Cn November 28, 1918, petiticner acquired by in-
heritance (par. 11, Petitien, CIA rec., p. 3) from her
mother, Dofia Rita Josefa de la Cavada, who died on
Novamber 28, 1918, a piece of real estate lecated at
the corner of Raen and Cngpin Streets, Sta., Crus, Manila
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valued at #16,359.1% (Exhibit 3, BIR zec. p. 14).
$ince August 14, 1992 this property was administered
by liessys, Modeste Cartabitarte, and Jose Ma, Cavanna,
Frior to this date said property wes administered by
Messrs. Jose Vivencic Ramires, Martin de Eiguren and
Atty. Sobretodo (Exhibit D, CTA rec., pp. 50=51).
Aftexr World War II a bullding wes constructed on said
piece of resl property (t.s.n.fI, p. ), which builde
ing was continuously leased from June 1, 1952 to Septe
ember 29, 1954 to Pancitera Wa Nam (t.s.n. I, pp. 4,
40~4]1) st a monthly rental of #1,700.00 (pp. 5=6, BIA
rec,), On September 29, 1954, petitioner through Jese
Ma, Cavanna, her administrator, scld the parcel of land
together with the buildings and improvements therecn
for #11%,000,00 {pp. 1C-11, BIR rec,), thereby realizing
s gain of ¥91,961,91 from the sale thereof, computed as
follows:

ml“ PRIC® ,covscccoscscsssvnennnsce "llﬁlnM.W
Less: ost of er ees e Pl‘.mcl‘
278,24

Sxpansas of 5ale ce0e N
—bdabilald
Frofit sesceevcecsccssncencsscsscscsse ¥ 91."1"“1

Cf the proceeds of the sale, pnt of Lt "was ree
mitted to Mrs., Belen T, Ramirez through the Central Sank
and part wao paid foar texes and the rest was deposited”
(tesen, I, p. 5). '

Fetitioner, through kr, Jese Ma, Cavanna, filed her
incems tax return for 1994, reporting as capital gein the
amount of 145,980,995, or /2 of the gain derived from the
sale of the Haon property (Exhibit 3, BIL rec., p. 14),
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and claiaing & deduction for chazitable cantributions
in the total amount of #4,194.17, On the basis of the
geturns, the iLncome tax amounting to #19,612,00 was
assessed against and paid by petiitener oa May li, 1900
and August 9, 1998,

After conducting an investigation of the incoue
tex liability of petiticner, rvespondent, on July 17,
1956, assessecd against and demanded from the former
the amount of ¥24,313,00, which {s itemized as follows:

"Met INCOmME A6 PEXr TOLUIN ceeesense ¥ 80,708, 74

AGd: Overclaimod TaNes c.ccecsvnes 1.6‘?
Coupromise for late payment
C=8 POV EOSOISGOIUIBINOIOOEIROLTSS IU.DL=

wentribut Lons lUniuppwtlﬂ} ssenne #.1"'.1?
Gains from sales of real

PLOpPETLY eevvcnccevosnncnsnsnses Tm
Net income as per investigetion ., ¥ » o
Less: Ferscnal exaupllon seeeceess sa s
Amount subject to0 LAX ceeecessesse m
Tax due thexrson sevsovsobeseRORREOY » »
Less: Amount already assessed ,,..

Anount Still due ceeesessecsesnses m

x x x*
(Fp. 39=40, BIX rec.)

Fetitioner, In a letter dated ’ugust 7, 1906 {pp.
4l-48, BIR rec,), acquiesced to the decislfon of the rese
pondant that the sums of #1,67 and »10,0C represanting
overclained taxes and compromise, respectively, are not
deductible from grouss Income, And on the theory that
the gain of ¥91,961,9]1 realized from the snle of the
Raon property wes capital, she recuested that only SCL
thereof or #45,980,.96 be taken Into seccount In cemputing
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the income tax In pursuance of Sectiocn 34 (b) (2) of
the Tax Code,s She alsc pequested for the deduction
of #4,194,17, at least to the extent of #1,150,00,

— pepresenting her charitable contributions which were
nade to various oxgenizations, This recuest was denied
in a letter, dated Decembexr 17, 1956 (pp. 46«50, HIA
reCe)e On January 15, 1957, petitioner roquested the
reconsideration of such denial (pp, 51«52, BIR rec.),
which request was subseguently denied by respondent in
his letter of Jonuary @9, 1967 (pp, 58«04, LIA nec.): On
Cctover 17, 1957, petitioner paid the deficiency assesse
@eat in the amount of #M4,313.00 under Cfficial Receipt
o, GlULL09 dated October 17, 1957, and at the same time
claimed for vefund of sagd amount (p. 57, SR rec.).
The claie for refund was denied in & letter of respone
dent, dated June 2, 1958 (p. 62, BIR rxec.), wherein pay=-
ment of % surcharge and Ls monthly interest fram August
12, 1956 to Uctober 17, 1957 wes also demanded of petie
tiner, Hence, this petition for review which was
f1led before this Court on June 23, 1998,

The fssues to be resclved in this case aspes

(1) whether the profits sealized from the sale of
petitionesr's parcel of land, together with the building
and faprovesents thereon, located et tie corner of Haon
and Ungpin Streets, Sta, Uruz, Menils ave coplital o
crdinary gain; and

(2) Whether or not the deductions claimed in the
anount of ¥4,194,17, allegedly representing charitable

e
i
|
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and other contributions, may be allowed,

Relatfve te the firet issue, It 18 contended on
behalf of petitioner that she did not then actually
reside In the Philippines; that she did not pertici-
pate In the menagement of the properiy under ‘muﬂn—
tionj and that she did not reinvest the income there=
from fn other rentaleincome proplrtr\. Consequently, it
is urged upon us that, In the light of the tests laid
down in Argellies v, Meew, G.Re No, L3730, April 25,
1952; Imperial v, Collector, G.,i, Ne, L=7904, Seplenber
30, 19953 and Sanchez v, Collector, G.R. Neo, Le7921,
Cctober 18, 1955, she was not engaged in the business
of a real estate dealer, Therefore, the profits realized
from the sale under consideration were capital gains, taxe
able to the extent of only 5G6, Respoadent, howevez,
maintains that petitioner was engaged in such business,

It 18 suggested that the preperty in the case at bar,
which was used in her trade or business, was an ordinary
ssset, Therefore, it 15 argued that the profits derived
from its sale were fully taxable. '

The question may be narrowed down to whather on
September 29, 1954 petiticner was a real estate dealer
within the concept of section 194{s) of the National
Internal Revenue Code, 28 amended by Republic Act No,

288, the pertinent provisions of which read:

"x x x *Real estate dealex' any
person engaged in the business bu .
uum.m leasing, o=
rﬁum-mmtu inc
himself out as a Ur parte
tine de in real estate or gs _su ows




(Emphasis

We observe that Goumonwealth sct No, 466, known
as the National Internal Revenue Code, as ariginally
enacted and before asenduents were made thereto, did
not provide for a definiticn of "real estate dealer”,
section 193(q) criginally taxed real estate brokers,
but not real estate dealers,

#ith the enactment of Republic Act o, 42, which
tock effect on Cctober 1, 1946, a definition of real
estate dealers was Inserted In Section 194{s) of the
Tax Code, This definition statess

tory note of House BLll Mo, 867, which was enacted into

said congressional act, says:

“It ﬂur.-.ltl_dthmul-
tion of ters "real estate dealer® provided
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Conmonwealth Act $67, be not counsidered real
estate dealers,” (May 3, 1950, lo, 68, Vol,
i, Congressicnal Hecord, House of depresene
tatives, ) |
The defingtion of real estate dealer given under
nepublic Act No, S8E 15 vague and aubiguous, 50 Cone
gress passed Republic Act o, 1612, which took effect
on August M, 1956, for the purpose of =
“uodifying the definition of real estate
dealer S0 as Lo an end to all doubts as
to the meaning " (See hp.‘l.m“;
e

Hote on House BLll No, 3805 found In o,
9“.1:1:0““:““ ouse of hHee

engagea real estate
x x x* (Section 14, Aepublic Act No, 16132,)

Apparently, Gongross wes convinced that the defi-
nition of real estate dealer provided for by Republic
Act Noe 1612 did not campletely cloar away the doubt,
$0 2 more explicit and emphatic definition was fm.tir
provided for in Republic Act Neos, WD, which took eie
fect on June 22, 1967, The explanstery note on House
bill do, 7151, which later became Hepublic Act Mo, 2005,
states:

E

%

|
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"To further clacify the meaning of the
term 'real estate dealert®, it is provcsed
that paragraph (s) of Section 194 be amended
by stating t in that mere reating or sube
leasing property by the owner or lessee
tor tne aggregate amount of #4,000,00 or max e
{5 considered engaging in the bDusiness oi a
real estate dealer.™ (hay 7, 1957, e, 59,
Vel, IV, Congresslional Hecord, House of .ce
presentatives, )

This final definition reads:

"X X x "HReal estace dealer® fncludes any pere
son engaged in the business of buying, selle
ing, exciany leasing, or renting property
as principsl and holding himself out as a
full or part=-time dealer In real estate or as
an owner oi rental property or properties
rented or offeped to rent for an aggregate
amount of four thousand pesos ar nure 2 year,
Any verson shall be consfdered as engaged In
business as real estate cealer by the nere
fect that he is the owner or sublessor of
property rented or offered to rent for an
aggregate smount of four thousand pescs or
more & year: x x x* (Section 2, depublic
ﬁct MOy H-'ﬁ.] i :

Froem the foregoing cbservsation, we gather that
Congress, in progressively lnndm.g Aepublic ~ct ho,
568 upon the proper intsrpretation of which the resoe
lution of the first issue in the case at bar hinges,
was coganizant oi the Lmpertection from which the then
definition of real estate dealer suffered, The mean-
ing intended by Congress for the term “real estate

Greated by the Imperfect language of Hepublfc Act Ne,
Seé, To retrimve the intended meaning from ambiguie
ties, vongress enscted the amending nepubliec acts ios,
1612 and W28, In the light of the progressive steps
taken in enacting Ahese arendments, it appears abune
dantly ¢lear that Congress intended to classify an
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owner of rental properly or properties rented or offered
to rent for an aggmegate smount of ¢3,000,00 or mere &
year as a realfestate dealer when it enacted Republic
Act o, S86,M Consequently, petiticner, who sarned as
rental from her propexty #1,70W00 per wonth ar #20,400,00
yearly, was a real estate dealexr within the contemplation
of Section 194(s) of the Tax Lede, as amended by Republic
Act No, 5688, The fact that petitioner did not then
actually reside In the Fhilippines nor participate in
the management ¢f her propexty, nor reinvest the income
of the property in rentaleearning property 1s of no mo-
ment,

/‘Ih propecty in question, being the same resl pro-
perty rented cut by petitionex, was & peal property used
In her treade or Lusiness, end, therefore, waes an crdinaxy
asset pursusnt to Yection 34(a) il)_]uhieh provides;

- e
(whether ox not connected with his trade ar
S)e but does not include x x xj
1 = o

t*m im'un

GEphasis suppiied,
ional Internal hevenue

The cases of Argellies vs, lMeer, Supra, Imperial
vs. Collector, supra, and Sanchez vs, Collector, supra,
zelied upon by petitioner, ave not applicable to the
case at baxr., These three cases were based on section
194(s) before the same was amended by Republic Act Mo,
588 which toock effect only on September 29, 19%C, ihereas,
this case is governed by the law, es emended by Hepublic
Act No, 588, because the sale of the Waen property took
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place on September 79, 1954,

We now come to the guestion of whether or not
the deductions In the amount of #4,194,17, allegedly
representing charitable and other contributions, may
~ be allowed,

o receipts lssued by the respective reciplients
ware attached to petitiones’s Income tax retuzn for
the calender yoar 1954 to suppert the claim for deduce
tion of the contributions, In the course of the trial,
however, petitioner's witness, Miss Maria Luisa Pala=
clos, testified that she personally delivered the Gene
tributions tor St, Antheny Institution = #306,004
Hospicic de San Jose = F10G.00; Pan de San Antonio -
F60e U and Limosnas in veriows churches (Sta, Cruz
church) = 150,00, Furthezmore, & check (Exhibit Cel,
CTA pece, pe 49), drawn against the Heongkong and Shange
hai Sanking Gozpepstion In favar of the Fesce and Anelice
ration Fund Comission in the smount of #100.C0 by Belen
T, Ramirez, acting through Jose Ma, Cavanna, was pre=
sented In evidence, .

Aespondent disallowed the alleged charitabls and
other conteributions In the ancunt of #4,194,17 on the
ground that the same were not allawable as deductions
in accordance with Section 30(h} of the Tax Code and

the iuplementing Jection Ll6 of Heverue Kegulations




PECH IUI -
CeTohe GOE O, 544

.u‘

tical subdivision thereof for exclusively
public purpotes, or to domestie corporations
or associations crganized and operated exclue=
:mly for religious, charitable umtuu.
cultural or maxml
futbmmmmum or to
muun for the prevention of ml‘ teo
¢hildren or animals, of the in=

no part
come of which inures to the benefit of any
or indi t

. t?;uu-n e & s B
o¢c or
ciffed In law will only be allowed

it is contended by respondent that inasmuch as the cone
tributions were not supported by the corresponding re=-
ceipts, the same cannot be allowed and no parcle evidence
can be sdmitted to prove It In court, Moreover,as fure
ther contended, they were not made to the institutions
enumerated In Sec, 30{h) of the Tax Code, And, finally,
they were not made by petiticner for the reason that
there is nc showing that she authorized their payment,
The contentions of respondent apre not well taken,
A careful perusal of Section 30(h) of the Tax Code shows
that the law does not specifically prohibit the introe
duction of other competent evidence to prove that cone
tributions have been made, It 1s tyue thet Section 116

243
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of Revenue noguxuulg}r%pm- that the receipt duly
signed by a responsible cfficer of the recipient comp=
oration or associstion be attached to the Income tax
peturn In ovder that the deducticn may be allowed, but
this requirement s werely for the convenlence and
facility of the Guresu :a{fkntuml Aevenue ia verifye
ing income tax peturns, VThis administrative require-
ment cannct deprive the taxpayer of his right to prove
Als contributions in m&d“- with the rules of evie
dence, Deduction of amounts contzibuted te charity is
based on public policy (U,5, vs, Pleasants, 305 W 357,
89 Ct, 281), and provisfons allowing deductlons of
cheritable contributions should not be narrowly construed |
(Bstate of J. B. Whitehead, 3 TC 40, 48, aff'd sub nom,
Comm, v, Citizens and Southern Nat, Bank, 147 F(2d) 977
CCA Sth, 194%),

With regards to the character of the fnstituticns
te which the sums of #1,250,00 were contributed, suffice
£t to say thet the Pesce and melioration Fund Commission
is a government agency created in pursuance of the gove
ernmentd peace and order campaign, The religious chae
racter of the Sta. Cruz church cannot be disputed, /And
the charitable character of Hospicioc Sen Jose, 5t. Ane
thony Institution and Pan de San Antenio is of general
knowledge,

The suggestion that the contributions were not
autherized by petitioner is untensble, Jose Na, Cavanas,
petitioner®s administrator, was given by hex verbal authe=~
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rity to make contributions, PFetiticner agreed to pay
the contribution to the Foace and ‘melioration Fund
Campaign (teSene I, pe M),

Hespondent objects to the presentation and ade
missfon of evidence with respect to the centribution
made to the Peace and Amelicration Fund Commission
on the ground thet said contribution was not specis=
fically pleaded in the petition for review, AcCird=
ingly, the question of its deductibility was not even
raised before respondent, Consecuently, it is Lnsisted
that the fssue of fts deductibility cannot be ratsed
here on appeal.

We £ind no merft In respondent®s contention,
The deductions claimed as charitable and other contrie
butions by petitioner in the total amount of #4,194,17
was disallowed by respondent, The petition for review
prays, anong others, for the refund of ¥24,313.00, the
assessed deficiency tax allegedly due, which was Cowe
puted on suws thot include the claimed deduction of
#44104,17, The amcunt of #100,00, which wes contyie
buted to the Peace and Awelicretion Fund Coamission, is
included In the total amcunt of »4,194,17, In effect,
petitioner seks for the allowance of the deduction of
$4,194,17, Such beling the case, she Is not debarred
from introducing evidence to support the deduction of
AekRa. T,

Of the smount of #4,194,17 clafned to be deducte
ible frow petitioner's gross income as charitable end

75>
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sther contrloutions, only the amcunt of #1,28C.0C was
 proved by petitioner to have been made. This amount
1s itemized as follows:
3t. Anthony Institution c.eessves ¥ 300,00
Hospiclo de San JoS® seeeesvescse JIE TNV
Pan de San Antonfo seeescevsevssse 600, LU
Sta, Cruz Church cecsevevccssosse 150,

Peace and Amellioration Fund
LOmnisSSi0n cesececccccessscesse ___m

Total s000s00n0cesse m

Kence, only the amount of #1,200,00 can be allcwed as
deduct ici, '

The mcmi tox of petitioner for the calendar year
1954 sheuld be computed-thuss |

Net income a8 per Ieturf secsecsesses # 659?5"31?‘

Add: Uver clalned Lane® sosecssnsese 1,67
Compromise for late payment of Ce8,. .00
contributions ‘ ) seescoon EQM-IT

(#4,194,17 less -‘-g.m.w}
Gains from sales of real property ., _ 45,9€C,96

tlet Income as per fINAINGS ceecences 114,645 ,54
Less; Personal Exemption ceesecessse 3200000

Amount m L0 tAX cessessesscssce f!ll.”ou

Tax due on #111,645.84 osavenecssens ¢ 43,275,608

(Amount already paids

Ufficial Receipt Ne, i
549003, May 11, 195 19 612. ¢
Cfficfal Receipt No, )™ H7eBicell
iﬁ‘“l’ m'! 9. Im !

Citficlel Aecelipt Neo,

ClCL109, Cet, 17, 1957« _24,313.00 _43,325.00
Amount refundable tboboooo-----.ocnoatow

I VING OF THE FCOREGODNG COW IDERATIGS, the Cous
missfoner of Internal Revenue 1s heveby oxderec to refund

246



LCRCEBIN =
CeToAe GABE WO, D44

o 10 e

to tha petiticner the amount of » 649,32, ithout proe
nouncement s to costs,

20 GUIERED,

Mmanilay september 14, 1959,

P e

Fresiding Judge

In the result.

~

E M, UMAL
AssuCiale Judge
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