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DECISION

RINGPIS-LIBAN, J.:

THE CASE

The Petition for Review filed on September 11, 2020 prays for the refund of
the amount of $5,584,123.50, allegedly representing petitioner’s excess and/or
unutilized creditable input value-added taxes (VAT) paid and attributable to its
zero-rated sales for the first quarter of the calendar year (CY) 2018.

THE PARTIES

Petitioner PPD Pharmaceutical Development Philippines Corp. is a
corporation registered with the Securities and Exchange Commission (SEC),
with principal office address at 22" Floor Net Park Building, 5" Avenue, E-
Square, Crescent Park West, Bonifacio Global City, Taguig City.? It is a
domestic corporation engaged in the business of conducting and managing
clinical research programs, including monitoring clinical trials, providing project

A

! Summary of the Case, Pre-Trial Order dated May 24, 2021, Docket — Vol. II, p. 460.
2 Par. 1.1, Stipulation of Facts, Joint Stipulation of Facts and Issues (JSFI), Docket — Vol. II, p.
450; Exhibits "P-1"” and “P-2", Docket — Vol. III, pp. 980 to 1005.
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management setvices and conducting clinical feasibility assessments. It is
registered with the SEC as an export enterprise;® and with the Bureau of
Internal Revenue (BIR) for VAT purposes,* under Tax Identification Number
(TIN) 009-270-744-000.°

On the other hand, respondent is the Commissioner of Internal Revenue
who is empowered by law to act upon and approve claims for refund or tax
credit,® with office address at the BIR National Office Building, BIR Road,
Diliman, Quezon City.’

ANTECEDENTS (ADMINISTRATIVE LEVEL)

On June 10, 2020, petitioner filed with the BIR an Application for Tax
Credits/ Refunds (BIR Form No. 1914) for its alleged excess and/or unutilized
creditable input VAT in the amount of $5,584,123.50 for the 1* quarter of CY
2018 with the VAT Credit Audit Division (VCAD),? with the corresponding
Revised Checklist of Mandatory Reguirements for Claims for VAT Refund?

On August 12, 2020, petitioner received the letter dated July 28, 2020
signed by Assistant Commissioner Maria Luisa 1. Belen for the Assessment
Service, stating that petiioner’s application for VAT refund, for the period
January 1, 2018 to March 31, 2018, “is denied for lack of factual and legal
basis.”!?

PROCEEDINGS BEFORE THIS COURT

Aggrieved, petitioner filed a judicial claim for refund with the Court
through the present Pesition for Review on September 11, 2020." The case was
initially raffled to the Court’s Second Division.

Thereafter, respondent filed a Mozon for Extension of Time to File Answer
on October 16, 2020,"* and Urgent Motion for Extension of Time to File Answer on
November 16, 2020, which were both granted by the Coutt in the Otrder
dated October 20, 2020 and November 17, 2020, respectively.'

3 Par. 1.3, Stipulation of Facts, JSFI, Docket — Vol. II, p. 451.

4 Par. 1.4, Stipulation of Facts, JSFI, Docket — Vol. II, p. 451.

> Exhibit “P-3", Docket — Vol. III, p. 1251.

6 Par. 2.2, Petition for Review, vis-a-vis par. 1, Answer, Docket — Vol. I, pp. 8 and 355,
respectively,

7 Par. 1.2, Stipulation of Facts, JSFI, Docket — Vol. II, p. 450.

8 Exhibit “P-4", BIR Records (Exhibit “R-3"), p. 108.

2 Exhibit “P-5", BIR Records (Exhibit *R-3"), p. 110.

10 Exhibits “P-27" and “R-2", BIR Records (Exhibit “R-3"), pp. 213 to 214.

! Docket — Vol. I, pp. 7 to 34.

12 Docket — Vol. I, pp. 354 to 357.

13 Docket - Vol. I, pp. 360 to 363.

14 Docket - Vol. I, pp. 359 and 364, respectively.
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In his Answer filed on December 4, 2020," respondent raises the
following special and affirmative defenses, to wit: (1) the instant judicial claim
should be denied for petitioner’s failure to substantiate the claim for refund at
the administrative level; (2) it is an established fact that a decision by
respondent has alteady been rendered and in such case, the Supreme Court has
held that the duty of the court is now limited in determining whether the
decision is proper; and (3) the claim for refund should be denied for failure to
comply with the mandatory invoicing requirements pursuant to Section 113 in
relation to Section 110 and 114 (C) of the Tax Code, as amended.

Pettioner then filed its Rep/y on January 5, 2021."

The Pre-Trial Conference was set and held on February 17, 2021."
Prior thereto, pettionet’s Pre-Trial Brief was filed on February 11, 2021, while
that of Respondent’s was filed on February 16, 2021."

On March 19, 2021, the parties submitted their Joznz Stipulation of Facts
and Issue”® which was approved and adopted by the Court in the Pre-Trial Order
dated May 24, 2021,*' terminating the Pre-Ttial.

Respondent transmitted the BIR Records for the case on May 26, 2021,
consisting of 215 pages in one (1) folder.**

Trial then ensued, with both parties presenting and offering their
respective documentary and testimonial evidence.

Petitioner offered the testimonies of: (1) Mr. Rustom Jay A. Ruiz,*
petitioner’s Tax Accountant; and (2) Atty. Mark Darwin A. Camara,* the
Court-commissioned independent certified public accountant (ICPA).>

The Report of the ICPA was submitted on October 25, 2021.%

15 Docket — Vol. I, pp. 365 to 374.

16 Docket ~ Vol. I, pp. 378 to 385.

17 Notice of Pre-Trial Conference dated December 11, 2020, Docket — Vol. I, pp. 376 to 377;
Minutes of the hearing held on, and Order dated, February 17, 2021, Docket — Vol. I, pp. 407
to 408.

18 Docket — Vol. I, pp. 388 to 406.

19 Docket — Vol. I, pp. 415 to 418.

20 Docket — Vol. 11, pp. 450 to 457.

21 Docket — Vol. II, pp. 460 to 465.

22 Compliance dated May 24, 2021, Docket ~ Vol. II, pp. 480 to 482.

23 Exhibit “P-57", Docket — Vol. II, pp. 550 to 580; Order dated November 15, 2021, Docket -
Vol. II, pp. 947 to 948.

24 Exhibit “P-58", Docket — Vol. II, pp. 880 to 903; Order dated November 15, 2021, Docket —
Vol. 11, pp. 947 to 948.

%5 Qath of Commission dated June 21, 2021, Docket — Vol. II, p. 520; Minutes of the hearing held
on, and Order dated, June 21, 2021, Docket —~ Vol. II, pp. 521 and 479, respectively.
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on June 13, 2023.>" In the Resolution dated July 10, 2023, the Court admitted
all of respondent’s offered evidence.

In the meantime, per the Notice of Resolution dated June 7, 2023, the
present case was transferred to the Second Division of this Court.

Petitioner filed its Memorandum on August 17, 2023.*° Respondent,
however, failed to file 2 memorandum.*

The present case was considered submitted for decision on September
12,2023.%

THE STIPULATED ISSUE

The parties stipulated this issue for the Court’s resolution:

“Whether PPD is entitled to a tax refund or to the issuance of a tax
credit certificate in the amount of PhP5,584,123.50, representing the alleged
excess and/or unutilized input VAT credits attributable to its zero-rated sales
of setvices for the first quarter of CY 2018.*

Petitioner’s arguments:

Petitioner argues that all the requisites to be entitled to refund or tax
credit of the creditable input VAT attributable to zero-rated or effectively zero-
rated sales, are present in its case. In support of such argument, petitioner
posits that it is a VAT-registered taxpayer; that its sale of services for the 1*
quarter of CY 2018 are VAT zero-rated, pursuant to Section 108(B)(2) of the
Tax Code, as amended; that the input taxes paid by petitioner are duly
substantiated and directly attributable to its zero-rated sales for the 1% quarter
of CY 2018; that the input taxes paid by petitioner ate not transitional input
taxes and were not applied to any output VAT liability for the 1% quarter of CY
2018 and for any subsequent quarter; that petiioner timely filed its
admunistrative claim for refund within two (2) years from the close of the
taxable quarter when the zero-rated sales were made; that petitioner timely filed

its judicial claim for refund; that petitioner was deprived of due process in its
-

37 Docket — Vol. III, pp. 1280 to 1287.

38 Docket — Vol. III, pp. 1291 to 1292.

3% Docket — Vol. III, p. 1279.

40 Docket — Vol. III, pp. 1295 to 1341.

41 Records Verification dated September 4, 2023 issued by the Judicial Records Division of this
Court, Docket - Vol. III, p. 1344.

42 Minute Resolution dated September 12, 2023, Docket — Vol. III, p. 1345.

43 par, 2.1, Stipulation of the Issue, JSFI, Docket — Vol. II, p. 451.
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With reference to the taxpayer’s registration with the BIR:

3. The taxpayer is a VAT-registered person;*’

In relation to the taxpayer’s output VAT:

4. The taxpayer is engaged in zero-rated or effectively zero-rated
sales;*®

5. For zero-rated sales under Section 106(A)(2)(a)(1), (2) and (b)
and Section 108(B)(1) and (2),  the acceptable foreign
currency exchange proceeds have been duly accounted for in
accordance with the Bangko Sentral ng Pilipinas (BSP) rules and
regulations;*

As regards the taxpayer’s input VAT being refunded:

6. The input taxes are 7ot transitional input taxes;”
7. The input taxes are due or paid;*

8. The input taxes claimed are attributable to zero-rated or
effectively zero-rated sales. However, where there are both
zero-rated or effectively zero-rated sales and taxable or exempt
sales, and the input taxes cannot be directly and entirely
attributable to any of these sales, the input taxes shall be
propottionately allocated on the basis of sales volume;> and

9. The input taxes have #ot been applied against output taxes
during and in the succeeding quarters;;‘/

47 Intel Technology Philippines, Inc. vs. Commissioner of Internal Revenue, supra; San Roque
Power Corporation vs. Commissioner of Internal Revenue, supra; and AT&T Communications
Services Philippines, Inc. vs. Commissioner of Internal Revenue, supra.

48 Id

4 Under RA No. 10963, Section 106(A)(2)(a)(2) was renumbered to Section 106(A)(2)(a)(3)
while Section 106(A)(2)(b) was deleted. However, there was no corresponding amendment to
the subsections cited in Section 112(A) of the NIRC of 1997, as amended.

0 Intel Technology Philippines, Inc. vs. Commissioner of Internal Revenue, supra; San Roque
Power Corporation vs. Commissioner of Internal Revenue, supra; and AT&T Communications
Services Philippines, Inc., vs. Commissioner of Internal Revenue, supra.

51

Ry

33 Intel Technology Philippines, Inc. vs. Commissioner of Internal Revenue, supra; and San
Rogue Power Corporation vs. Commissioner of Internal Revenue, supra.

>+ Intel Technology Philippines, Inc. vs. Commissioner of Internal Revenue, supra; San Rogue
Power Corporation vs. Commissioner of Internal Revenue, supra; and AT&T Communications
Services Philippines, Inc. vs. Commissioner of Internal Revenue, supra.
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In addition, applicants must satisfy the substantiation and invoicing
requirements under the NIRC and other implementing rules and regulations.”
Specifically, petitioner’s compliance with all the VAT invoicing requirements is
required to claim a refund/tax credit for input VAT attributable to zero-rated
sales.*® Strict compliance with substantiation and invoicing requirements is
necessary considering VAT’s nature and VAT system’s tax credit method,
where tax payments are based on output and input taxes and where the seller’s
output tax becomes the buyer’s input tax that is available as tax credit or refund
in the same transaction. It ensures the proper collection of taxes at all stages of
distribution, facilitates computation of tax credits, and provides accurate audit
trail or evidence for BIR monitoring purposes.”” In short, these requirements
should be followed because it is the only way to determine the veracity of the
taxpayer’s claims® and compliance is mandatory.”

Finally, although the taxpayer may have already filed it administrative
claim with the respondent, the judicial claims filed before this Court are
litigated de novo and the party-litigants must again prove every minute aspect of
their case.®

Petitioner’s  administrative  and
judicial claims for refund/credit
were timely filed.

The first requisite pertains to the filing of a claim for tax refund or tax
credit of input VAT before the BIR, within two (2) years from the close of the
taxable quarter when the zero-rated or effectively zero-rated sales were made.

Since the present claim covers the 1% quarter of CY 2018, counting two
(2) years from the close of the quarter, petitioner had untl March 31, 2020

within which to file its administrative claim for refund.
N

55 Team Energy Corporation vs. Commissioner of Internal Revenue, et seq., G.R. Nos. 197663
and 197770, March 14, 2018.

% J.R.A. Philippines, Inc. vs. Commissioner of Internal Revenue, G.R. No. 171307, August 28,
2013.

37 Team Energy Corporation vs. Commissioner of Internal Revenue, et seq., supra.

8 Njppon Express (Philippines) Corporation vs. Commissioner of Internal Revenue, G.R. No.
191495, July 23, 2018.

3% Eastern Telecommunications Philippines, Inc. vs. Commissioner of Internal Revenue, G.R. No.
183531, March 25, 2015.

80 Edison (Bataan) Cogeneration Corporation vs. Commissioner of Internal Revenue, et seq., G.R.
Nos. 201665 and 201668, August 30, 2017; Commissioner of Internal Revenue vs. Philjppine
National Bank, G.R. No. 180290, September 29, 2014; Cormmissioner of Internal Revenue vs.
United Salvage and Towage (Phils.), Inc., G.R. No. 197515, July 2, 2014; Dizon vs. Court of
Tax Appeals, et al, G.R. No. 140944, April 30, 2008; Atlas Consolidated Mining and
Development Corporation vs. Commissioner of Internal Revenue, G.R. No. 145526, March 16,
2007; and Commissioner of Internal Revenue vs. Manila Mining Corporation, G.R. No. 153204,
August 31, 2005.
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Petitioner is a VAT-registered
person/entity.

It is also undisputed that petitioner is a VAT-registered petson/entity,
with TIN 009-270-744-000. % Thus, there is no question that it proved
compliance with the #rd requisite.

Howewver, petitioner failed to fully
substantiate its zero-rated sales.

The fourth and fifth requisites respectively require that the taxpayer is
engaged in zero-rated or effectively zero-rated sales, and for zero-rated sales
under Sectons 106(A)(2)(a)(1), (2) and (b), and 108(B)(1) and (2) of the NIRC
of 1997, as amended, the acceptable foreign currency exchange proceeds have
been duly accounted for in accordance with the BSP rules and regulations.

Section 108(B)(2) of the NIRC of 1997, as amended, reads as follows:

“SEC. 108. Value-added Tax on Sale of Services and Use or Lease of
Properties. —

XXX XXX XXX

(B) Transactions Subject to Zero Percent (0%) Rate. — The following
services performed in the Philippines by VAT-registered persons shall
be subject to zero percent (0%) rate:

(1) Processing, manufacturing or repacking goods for other persons
doing business outside the Philippines which goods are subsequently
exported, where the services are paid for in acceptable foreign currency and
accounted for in accordance with the rules and regulations of the Bangko

Sentral ng Pilipinas (BSP);

(2) Services other than those mentioned in the preceding
paragraph rendered to a person engaged in business conducted
outside the Philippines or to a nonresident person not engaged in
business who is outside the Philippines when the services are
performed, the consideration for which is paid for in acceptable
foreign currency and accounted for in accordance with the rules and
regulations of the Bangko Sentral ng Pilipinas (BSP);” (Emphases added)

Based on the foregoing, the following essential elements must be present
for a sale or supply of services to be subject to the VAT rate of zero percent
(0%), under Section 108(B)(2) of the NIRC of 1997, as amended:

8 Exhibit “P-3", Docket - Vol. III, p. 1251,
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1. The recipient of the services is a foreign corporation, and the
said corporation is doing business outside the Philippines, or is
a nonresident person not engaged in business who is ouzside the
Philippines when the services were performed;®’

2. The services fall under any of the categories under Section
108(B)(2),”® or simply, the services rendered should be other

than “processing, manufacturing or repacking goods”

3. The services must be performed in the Philippines™ by a
VAT-registered person; and,

4. The payment for such services should be in acceptable foreign
currency accounted for in accordance with BSP rules.”

With respect to the firsz essential element, in order to be considered as a
non-resident foreign corporation doing business oxzszde the Philippines, each
entity must be supported, at the very least, by both a Cersfication of Non-
Registration of Corporation/ Partnership issued by the Philippine SEC, and proof of
incorporation/registration in a foreign countty (eg, Articles/Certificate of
Incorporation/Registration and/or Tax Residence Certificate). The former
establishes that the recipient of the service has o registered business in the
Philippines, and that it is zo# engaged in trade or business within the
Philippines; while the latter proves that said recipient of the service is indeed
foreign. In Commissioner of Internal Revenue vs. Deutsche Knowledge Services Pte. Ltd.,”*
the Supreme Court affirmed the necessity of presenting these documents:

“For purposes of zero-rating under Section 108(B)(2) of the Tax
Code, the claimant must establish the two components of a client’s
NRFC status, viz.: (1) that their client was established under the laws
of a country not the Philippines or, simply, is not a domestic
corporation; and (2) that it is not engaged in trade or business in the
Philippines. To be sure, there must be sufficient proof of both of these
components: showing not only that the clients are foreign
corporations, but also are not doing business in the Philippines/./

67 Sitel Philippines Corporation (Formerly Clientlogic Phils. Inc.) vs. Commissioner of Internal
Revenue, G.R. No. 201326, February 8, 2017; Commissioner of Internal Revenue vs.
Burmeister and Wain Scandinavian Contractor Mindanao, Inc.,, G.R. No. 153205, January 22,
2007; Accenture, Inc. vs. Commissioner of Internal Revenue, G.R. No. 190102, July 11, 2012.

8 Commissioner of Internal Revenue vs. American Express International, Inc. (Philippine Branch),
G.R. No. 152609, June 29, 2005.

8  Commissioner of Internal Revenue vs. Burmeister and Wain Scandinavian Contractor
Mindanao, Inc., supra.

0 Commissioner of Internal Revenue vs. Burmeister and Wain Scandinavian Contractor
Mindanao, Inc., supra; Commissioner of Internal Revenue vs. American Express International,
Inc. (Philjppine Branch), supra.

Y Commissioner of Internal Revenue vs. Burmeister and Wain Scandinavian Contractor
Mindanao, Inc., supra;, Commissioner of Internal Revenue vs. American Express International,
Inc. (Philippine Branch), supra.

72 G.R. No. 234445, July 15, 2020.
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ATTESTATION

I attest that the conclusions in the above Decision were reached in
consultation before the case was assigned to the writer of the opinion of the
Court’s Division.

MA. BELEN M. RINGPIS-LIBAN

Associate Justice
Division Chairperson

CERTIFICATION

Pursuant to Article VIII, Section 13 of the Constitution and the Division
Chairperson’s Attestation, it is hereby certified that the conclusions in the
above Decision were reached in consultation before the case was assigned to
the writer of the opinion of the Coutt.

ROMAN G. DELROSARIO
Presiding Justice






