REPUBLIC OF THE PHILIPFPINES
COURT OF TAX APFPEALS
QUEZON CITY

DELGADO BROTHERS HOTEL
CORPORATION doing business
under the name and style of
THE MANILA HILTON,
Fetitioner,

- VErsus - C.T.A. CASES NOS.
2890, 2907 & 2929

THE COMMISSIONER OF INTERNAL

REVENUE.
Respondent. =
j2q 4L
T Y L~
D E=E C x = X O nd
Delgado Brothers Hotel Corporation doing

business under the name and style of The Manila
Hilton, peti£ioner in these three cases, seeks the
refund of the/&aterer’s taxes it paid in the total
amount of F3,319,462.01, under Section 191-A of the
then applicable National Intermnal Revenue Code as
amended by Republic Acé. No. 6110,

Fetitioner owned and aperated The Manila
Hilton located at United Nations Avenue, Metro
Manila, 'wherain it operated restaurants, bars,
cafes, and nightclubs wheré food, refreshment,
distilled spirits, liguor and wines were served.

Conféfmably with Section 1921-A, which took
effect iﬁ September 1, 1969, petitioner paid

caterer’'s’ axes for the period April 1, 197% to
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March 31, 13877 in the total amount of 3,539, 182.19
representing 3% of its pgross receipts on the sale
of food and refreshments wnder paragraph (1) of
said section, 7% of its pgross receipts on the sale
of distilled spirits, liquors and wines under
paragraph (2) thereof and 0% of its total gross
receipts from the sale of both under paragraph (3)
thereof.

On March 30, 1977, this Court promulgated its
decision in CTH. Case No. 2630, Manila Golf and
Country Club, Inc. vs. Commissioner of Internal
Reveriue, wherein it held that Section 42 of House
Bill No. 18729 (now Republic  RAct No. 6110),
inserting Section 191-A betweern Sections 191 and
192 of the then in force National Internal Revernue
Code, was vetoed by the Fresident in his vetao
message dated RAugust 4, 15969, which veto was not
overidden by Congress, therefore, Section 131-~A did
not become a law.

As a consequence, petitioner filed with
respondent on  July 6, 1977 its claimg for the
refurnd of caterer’'s taxes in the amounts of
P343, 402, 37, F423, 262. 30, P43z, 215.83 and
P2,277,314.78 it paid for the periods April to June
1975, July to September 19735, 0Octaober to December

1373 and January 1, 1976 to  Marech 31, 1977,
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respectively. (Exhs, ¥, L, M & N, Fetitiorner’s
Ernivelaope.)

In a letter dated September &, 1377,respondent
informed petiticorer that acticrm will be taken on
its claims only when a final decision has been
reached by the Supreme Court in the Manila Galf and
Country Club case which is the legal basis of
petitioner’s claim. (Exh. )

Hernce, petitiorner’'s recourse to the present
Cases Nas. #2890, 29307 and 2929 for the recovery of
caterer’s taxes it paid in the amournte of
F340, 338. 68, PR489,262.90 and P&,769,520.61 for the
pericods npt?il 1, 197% tto Jure 30, 1977, July 1,
1975 tno Seﬁtembew 30, 1975 and October 1, 1975 to
April 20, 1977, respectively. Due to the two-year
prescriptive period, however, the claim for refund
in the amount of P340,398.68 in CTA Case No. 28390
was later reduced by petitiorner to F120,678.5%0 to
cover only the pericd Jure 1 to 30, 1375 thereby
excludivng the caterer's taxes it paid pricr to July
2, 1975. (See Exh. J & petitiorner’s memaorandum, p.
110, CTA records.) Thus, petitioner’'s claim for
the refund of caterer’s taxes it paid for the
pericd June 1, 1375 to March 31, 1977 totalling

P3,319,462.01 is broker down as follows: (Exh. J)
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Payments of Caterers Tax
June 1975 to March 31, 1977
{Claim for Refund to be Filed In View of the Court pf Tax Appeals Decision
pn the Manila Golf and Country Club Cacse)
P

Dfficial Total 3% Tax 74 Tax 107 Tax Add "1 107
Date  Receipts  Amount on Food tn Eeverage on NightClub tax on Night
Year FPerind Covered Faid Numbers Faid Sales Sales Sales Club Sec. 191-A
1975 June 1-30 7-31-75 2277034 P1,120.678,5¢ P 37,889.09 P 30,757,456 F 26,118.48 P 26,118.47

Julyi-Sept.30 10-21-7% 2077136 429,262.%0 130,424,537 109,570,482 §4,634,05 94,634,084
Oct.t-Dec.3d 1-20-76 7277248 492,215.83 187,458,510  109,739.54  117,497.89  117,493.89

1976 Jan.1-Mar.3l 4-20-76 2503980  478,717.24 153,376,329 117,463,860 102,4B8.6

0 102,588,460
Bpr.1-Junedd 7-20-76 292878 434,093.5%7 140,936.36  109,513.03 91,822.06 91,822.07
Julyi-Sept.30 (0-20-76 2928886 a42,132.21 142,393,386 115,115.48  (41,811,68 141 811,67
fct.i-Dec.3t 1-20-746 2928970 448,288,92 145,798.97  115,271.81 93,884,07 93,8684,07

1977 Jdan.1i-Mar.3l 4-20-77 09499541 374,572,689 113,196,865 B4 bBT7,07 87,344,48 87,344,48

Total P3,319,462,01 P1,013,733,95 P794,133.46 P703,797,31 FP735,797.29

The principal issue here is whether petitioner is
entitled to the refund of the caterer’'s taxes 1t paid
under Section 171-A of the applicable National Internal
Revenue Code, dwing the period June 1, 1978% to March
Zl, 1977. In brief, the controversy centers on whether
Section 191-A became a law.

Fetitioner contends that it erroneously paid the
disputed caterer’'s taxes under Section 191-A since that
section turned out to have been vetoed by the Fresident
as determined by this Court in CTA Case Mo. 2670, Manila
Golf And Country Club, Inc. vs. Commissioner of Internal

Revenue as follows:

ilﬁx
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a. Section 428 of House Bill No.
187393, riow Republic Act. N, 6110,
inserting Section 191-A between Sections
191 and 128 of the National Internal
Revernue Code, was vetoed by the Fresident
in his veto message dated August 4, 1969;

b. Corngress did not override the
presidential vetoj

C. Section 191-A did rnot become a
law and should wot therefore form part of
the Naticrnal Internal Revernue Code:

The decision of respondent
Commissioner of Internal Reverue dated
March &, 1973 assessing petiticner Manila
Galf and Country Club, Irnc., fixed taxes
as operator of golf links and
restaurant’s and caterer’s tax imposed in
Section 188 and 1391-A of the Revenue Code
in the total amount of  P3Z, 804,936,
inclusive of suwreharge and compromise
penalty, carmot be sustained.

Notwithstanding this Court’s decision in that
case, however, respondent maintains that Section
191-A of the Natiocnal Internal Revernue Code is in
full force and effect and that what was vetoed was
the proposed increase to 20%4 of the tax on hotels,
motels, and resthouses so that such establishments
would still be liable as ordinary eateries for the
caterer’s taxes of 3% and 7% as the case may be.
(Answer, p. 16 & 17, CTA records.) Having appealed
the abovecited decisicon to the Supreme Court in
G.R. No, L-47421, entitled Commissicrner of Internal

Reverwe vs. Manmila Golf and Country Club Inec. and

the Court of Tax Appeals, respondent prays that the
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decision in the instant cas

e held in abeyvance

pending the final decision by the Supreme Court in

whiich  involves the same ilssue  as

the said o
that in the cases at bar.

Fetitioner insigs that the final resolution

of the issues in the Manila Golf and Country Club
Irnc. case  is not really  indispensable to  the
adijudication of the instant petitions for even
following respondent’ s defense that the wveto of
Section 42 was  limited ta that part  thereof
impasing a 20U caterer’' s tax on bhotels, motels and
resthouses, petitiorner would still be entitled to
the refund 6f the caterer’ s btaxes olaimed since
these were paid by a hotel enterprise and therefore

waes not liable for caterer’ s tas.

We find that petitioner’'s cause must fail in

the light of the recently promelgated decisions of

the Supreme Court in two cas where the main issue

raised is identical to that in the present cases.

In Commissioner of Internal Revenue ve. Manila
Hotel Corporation and Court of Tax Appeals, G.R.
Mo . 83280 dated September P&, 1789, the Supreme
Court held:

The power of the state to impose the
IV caterer’s tax is not debatable. The
Court of Tax Appeasls erred, however, in
holding that the tax was abolished as a
result of the presidential veto of August
4, 1969, It failed to examine the law
then, and up to now, existing on  the
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subject which has always iwmposed a 3%
caterer’s tax i) ¢ cperators o f
restaurants. Sirce the Manila Hotel
operates restaurants in its premises, it
ig liable to pay the tax provided in
paragraph (1), S8Sectiocn 206 of the Tax
Code.

The issue of whether Section 191-A became a
law was rot squarely settled in the above case, but
it was fimally laid to rest in the aforementioned
case of Commissioner of Internal Revernue vs. Court
of Tax Appeals and Manila Golf and Country Club,
G. R. No. 47421 dated May 14, 1930, wherein the High
Court ruled that "Section 191-A of RA No. €110 is
valid and enforceable. "

The peﬁtinent provigions of Section 191-A are
as followa;

Sec. 191-A. Caterers.-—-—A caterer’sg
tax is hereby imposed as follows:

(1Y On proprietors or opsratorsg of
restaurants, refreshment parlors and
cther eating places, including clubs and
caterers, three per cent of their gross
recelipts;

(2) On proprietors or operators of
restaurants, bars, cafes and other eating
places irncluding clubs, where distilled
spirits, fermented liguors or wines are
served, three per cent of their gross
receipts from sale of food o
refreshments and seven per wcent of their
gross receipts from sale of distilled
spiritg, fermented liguors or wines. Two
sets of commercial invoices or receipts
serially rnumbered in duplicate shall be
separately prepared and issued, one for
each sale of food or refreshment served
and another for each sale of distilled
spirits, fermented Liguors o wines
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served, the origimals of the irnvoices or

receipts to be issued to the purchaser or

customer.

(%) On proprietors or operators of
restaurants, refreshment parlors, bars,
cafes and other eating places which are
maintained within the premises o
compound of a cockpit, race track, jai-
alai, cabaret, night or day club or which
are accessible to patvrons o f such
cockpit, race track, jai-alai, cabaret,
night o day club by means of a
connecting door oy passage, twenty per
cent of their gross receipts.

There is no question that from Jurne 1, 1975 to
March 31, 1977, the period irnvolved, petitioner
hereir, aperated  restauwrants, bars, cafes and
nighteclubg = in its premises where food,
refreshments, distilled spirits, liquorg and wines
were served. (See Fetition for Review, p. 1, CTA
Cases Nos. 2890, 2907 & 2929.) The applicable law
thern was Section 191-A above as amended by Republic
Act. No. 6110 which. tock effect or September 1,
1969, Evidently, under the provisions of
paragraphs (i) and (2) o f Section i91-A,
petiticorner, as an coperator of restaurants, bars and
cafeg, is liable for the 3% caterer’s tax on its
grogssg receipts from sales of food and refreshments
and the 7% caterer’s tax orn its gross receipts from

sales of distilled spirits, liguors and wines in

sald eating places.
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There is wno merit in petitiorner’s contention
in the alternative, that being a hotel enterprise
it is not liable for the 204 caterer’s tax. Sirnce
petitiorner operated nightclubs in its premises, it
is subject to the 20% caterer’s tax on the gross
receipts it derived from its nightelub sales (See
Exh. J), under paragraph (3) of said Section 191-A
which imposes a 20% caterer’s tax on the gross
receipts of operators of restaurants, refreshment
parlors, bars, cafes, and other eating places

maintained within a night  or day. oclub. Clearly,

petitiorner is not entitled to its claim for refund
of the cateﬁew’s taxes it paid in the amount of
p3,319,462.61 for the period June 1, 1975 to March
31, 1977 because these bhave been collected in
accordance with law.

WHEREFORE, finding the petitions for review
without wmerit, the ‘same are dismissed and the
refund sought 1s hereby denied, at petitioner’s
costs.

SO0 ORDERED.

Ouezon City, Metro Manila, June 29, 1930

AMANTE FILLER
Fresiding Judge

11y
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WE CONCUR?s

\
. ROAGUIN
ssociate Judge

’

Z. REY
Associate Judge

CERTIFICATTIOM

I hereby certify that this decision was
reached after due consultation among the members of
the Court of Tax Appeals in accordance with Section
13, Article VIII of the Constitution.

AMANTE A ILLER

Presiding Judne
Couwrt of Tax Appeals
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