REFPUBL IC OF THE FHILIFPINES
COURT OF TAX APPEALS
BUEZDON CITY

KAQ (Philippines) Inc.,
Fetitioner,

—~ vVersusg - C.T.A. CASE No. 4899

COMMISSIONER OF INTERNAL Promulgated:

REVENLE, FEB 21 19% -

Respondent,

iy e

DECISION

This case is a claim for refund of overpaid creditable
withholding tax in the amount of P139,047.00 for the
calendar year ended Decembey 31, 1991,

Fetitioner HMKao Corporation is a domestic corporation
duly organized and existing under and by virtue of the laws
of the Philipﬁines. It is a wholly owned subsidiary of HKao
Covrporation of Japan and is engapged in the business of
trading household products. One of its souwrces of income is
the rental it receives from its affiliate Filipinas Kao for
the lease of the manufactuwring assets used by the latter in
producing household products. For the taxable year 19931
Filipinas Hao as lessee and withholding agent withheld the
amount of R2E5, Q00,00 out of the R4, 500,000,000 rental it

allegedly paid to petitioner Haeo Corporation (see Exhibit
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"Q“) in compliance with the expanded withholding tax
regulation. (Rev. Repg. &-85, Sec. 1, (). PFetitioner HKao
Corporation declared in its income tax return for the year
1931 as part of its gross income the amount of 4,333, 333,00
as rental income it received from Filipinas HKao (Exhibit
"C")  and indicated in the same return the amount of
FEdh, 000. 00 as the tax withheld from the rental inconme
(Exhibit "C-—-1").

in the aforementioned tax retwn, the income tax due
from the petitioner for the taxable year 1991 is in the
amount of P65,933.00. This figwe was determined after
citing the following income received and the deductions

allowed for the said year:

INCOME: Schedule 1

Gross sales BO46, 725,477
Schedule 4
Rental income = 4y 333,333
Schedule S
Interest etc. P 1, 750, 867
Total: RS2, 809,677
LESS: Deductions B S2.621,339
Met Income: ) 188,438
Tax Due:s B &5, 353

The Creditable tax withheld by lessee in the amount of
PeaS, 000 (Exhibit "C") is much more than the tax due of
petitioner for the year 1991 thus petitioner contends that

there was overpayment of P159,047.00, computed as follows:

1992 Creditable Tax R &5, QOO0
LESS8: Tax Due 1931 ITR = 65, 353
Refundable B 159, 047
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There being an &lleged overpayment of income tax for
the year 1991, petitioner filed a written claim for refund
with the respondent on December 15, 19392, On January 3,
1993, barely three weeks from the date he filed his claim
which was way ahead of the end of the prescriptive period
for claiming a refund and without waiting for the w»uling of
respondent commissioner, petigioner came to this Cowt on a
petition for ‘review asking that judgment be rendered
ordering vespondent to grant him a refund of excess Tax
payment of F1359, 047,00

These rental payments which form part of the gross
income of petitioner stem fﬁom a leasehold agreement between
petitioner HKao Corporation as lessor and Filipinas Kao as
lessee of the manufactuwring assets owned by the former and
used by the latter in producing household goods. The goods
manufactured_ shall then be marketed and sold by HKao
Corporation in pursuance of & sales and marketing agreement
between the two companies. The contract of lease provides
among other things that the annual rental fee for the assets
is P&, 000, 000,00 and shall be payable qguarterly on a
calendar year basis at the rate of P1,500,000,.00, For the
year 1931, petitioner declared in its income tax return the
amount of R4, 333, 333.00 as the total amount it received From
Filipinas HKao. Filipinas HMKao as withhélding agent and in
éomplianwe with Sec. 351 of the Tax Code submitted a

certificate of creditable incdme tax withheld (Fovm 174310
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and declared the amount of P25, 000.00 as the rate of tax
withheld representing S of the total amount of
B4, 300, 000,00 it paid to petitioner Hao Corporation for the
yvear 1931.

The only issue presented to this Couwrt for resolution
is whether or not petitioner is entitled to a refund of
creditable withholding tax in the amount of RI5I,047.00 for
the calendar year ended December 31, 1991.

Fetitioner asserts that he is entitled to recover the
amount of R159,047.00 it allegedly overpaid as withholding
tax at source for the year 1991, He has shown in his
petition as well as in his memorandum that there has been
strict compliance with all the requirements of the law in
validly claiming for a refund.

Respondent maintains otherwise. In her answeir,
respondent asserts the fFfollowing special and affirmative
defenses:

4. FPetitioner has failed to state any cause

of action under Section 204 of the Tax Code, under

which the Commissioner of Internal Revenue

allegedly may oredit or refund taxes erroneously

or illegally received.

5. In addition, well—settled is the doctrine

that provisions or the tax refund are construed

strictly against the taxpayer as they are in the

nature of tax exemption.
2. PBesides, in an action for refund, the
taxpayer has the burden to show that the taxes

paid were erroneously or illegally paid and
Failure to do is fatal to the action for refund.
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7. Moreover, and in this case, the claim
for refund is still under investipation.

This Court agrees with the petitioner.

In the case of Citytrust Finance Corporation vs.
Commissioner of Internal Revenue, CTA Case No. 4134,
November 11, 1991, this Couwrt had the occasion to cite the
following requirements for a valid refund of coreditable
withholding tax in excess of the amount of the tax due:

1) that the claim is filed with the

Commissioner of Internal Revenue within the two

yvear period from the date of payment of the tax as

reguired by Section 204 of the Tax Codesy

#2) it must be shown on the return of the
recipient that the income payment received was
declared as part of the gross income, and

3) the fact of withholding is established by

a copy of the statement duly issued by the payor

to the payee showing the amount paid and the

ampunt of tax withheld therefrom. {(see also Sec.

10, Rev. Reg. 6-85).

The records show that petitioner filed its claim for
refund within the two year prescriptive period specified in
Art. 204 of the Tax Code. It filed its final income tax
return for the taxable year 1991 on April &, 1992 (Exhibit
"C"y and fFiled a written claim for refund on December 15,
1992 (Exhibit "E"™). Twenty days later on January 5, 1393,
petition for review was filed with this Court,

To further bolster his contention, petitioner presented

evidence among others:

Exbibit "A" - lease contract between sebitioner
i
and ii‘ilipinas Hao
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Exhibit "B" -~ certificate of withholding tax at
source for the year 1991 in the

amount of RIZEE5, 000, 00

Exhibit "C" - FPFetitioner’s 1991 ITR filed with
the BIR on fApyil 2, 1992

"C-1" - creditable tax withheld RI25, 000. 00
"C-E" -~ tax payable RES, 953. 00
"D* -~ petitioner's financial statement

for 1991 iskbued by Carlos J, Valde=z

"EY ~  letter -~ claim for refund dated
December 135, 1992 and received by
the BIR on December 15, 1393F

Respondent on his part did not produce evidence to
controvert petitioner’s claim and opted to submit the case
for decision based on the records. Only the petitioner
submitted his memorandum.

During the trial, counsel for respondent tried to
establish that Kao Philippines and Filipinas MKao are one and
the same company and that the relationship of lessor and
lessee was conveniently formed to serve as a tax shelter.
However thisg line of questioning was not pursued as counsel
for respondent failed to elicit the kind of response Ffrom
w;tness that would strengthen this assertion as can be
gleaned from excerpts of the oross examination conducted by
counsel for respondent gquoted hereunder:

Q. Miss Witness, during the direct

examination, you mentioned that there was a

contract of lease between Kao Philippines Inc. and

Filipinas Kao Inc., is that corvrect?

. Yes.
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Atty.

._7_.

A And wherein the Kao Philippines, Inc. is
the lessor?

13, Yes.

. find Filipinas Kao Inc., as the lessee?

A. Yes.

1. RAside from the lessor - lessee
relationship between Kao Philippines, Inc. and
Pilipinas HKao Inc., is there any ather

relationship between the two companies 7

Belen (counsel for petitioner)

Objection 3 youwr Honor, its no longer material to the

Judge Rcosta

Atty.

Objection overruled.
Flease answer the question.

Belen

Flease read back the question.
Guestion being read back by Court stenographer.

1. None.

. Miss Witness, do you have a copy of the
articles of incorporation of our company?

. If I know?

Q. Yes.,
A. Yes, I know.
Q. And the stockholders are the same 7 Not

one stockholder of PFilipinas HKao is also a
stockholder of Hao Philippines?

A. 1 Know the stockholder of Hao
Fhilippines.

Q. find they are completely different fFfrom
the stockholder of Filipinas HKao 7
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_.B_.
Atty. Belen {(counsel for petitioney)

Objection apgain youw Honor, immaterial on the issue of
refund, youwr Honor.
Judge fRcosta

Could you explain to this Court the relevance of your
guestion ?

Atty. Capunong (counsel for respondent)

Your Honor please, we are trying to establish the
credibility of the contract of lease because that is bone
of, or the issue in which the refund is being claimed, youwr
Honor.

Judpge RAcosta

If you can prove that these are one and the same
company there is really no ground.
Atty. Capunong

Yes, your Honor.

Judpge RAcosta

A1l right, you proceed.
Objection overruled.

. I know the Kao Philippines.

Atty. Capunong
Mo further questions, yow Honor.

.0

Moreover, respondent failed to submit evidence to
dispute petitioner's claim.
Respondent did not even bother to file any comment on

petitioner?’s formal offer of evidence by way of contesting
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the evidence as to its veracity, materiality and probative
value. Additionally, no memovrandum was ever presented to
advance his arguments inorder to assist the Court in
arriving at an even—handed decision founded on equity and
impartiality. It can be inferred from fthe foregoing
circumstances that respondent falls short of the duty
requived of him in defense of the government, to which he
belongs and represents.

| We find that the petitioner has successfully
established his yight to claim for a refund. This Court
however cannct award the amount of P139,047.00 as praved for
in the petition because of petitioner?*s failure to declare
the correct rental income in its income tax retuwrn which
served as the basis for the alleped overpaid amount. A
perusal of the said income tax retwrn  reveals that
petitioner declared ohly the amount of R4,333,333.00 as
rental income for the year 1991, and not 84,3500, 000,00 as
indicated in the certificate of creditable income tax
withheld submitted by withholding agent.

This Court has ruled in several cases that claims for
tax credit or refund of income tax deducted and withheld on
income payments shall be recognized when it is shown on the
tax retuwrn that the income payment received was declared asv
part of the gross income and the fact of withholding is
established by a copy of the statement duly issued by the

payor to the payee showing the amount paid and the amount of
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tax withheld therefram, {(Rev. Reg. 6&-85, Sec 1035 Citytrust
Finance Corp. vs. CIR, CTA Case No. 4134, Movember 11, 1931
BPI Savings Bank Inc., vs. CIR, CTA Case No. 44128 August 17,
13993) .

Using the rate specified in the income tax return as
rental income, there will be a change in the amount of the
refund, thus computed:

Rental Income (as declared in ITR) - P4, 333, 333. 00

5% Tax withheld - 216, 666. 65
Less tax due 19391 ITR - 9, 953. 00
Refundable amount - B O150,713.65

In view of the foregoing, respondent is hereby ordered
to refund or grant a tax credit to petitioner in the amount
of F150,713.65 representing overpaid withholding tax for the
vear 19931,

No pronouncement as to costs.

S0 ORDERED. !

AADN L K. GRUBA

Associate Judge
WE CONCUR:
Gz @ G

ERNESTO D. ACOSTA
Pyesiding Judge

A 2
RAMON O. DE
Resociate Judfye
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CERTIFICATION

1 hereby certify that this decision was reached after
due consultation among the members of the Couwrt of Tax
fAppeals in accordance with Section 13, Article VIII of the
Constitution.

s @ Clu
ERNESTO D. ACOSTA

Presiding Judge
Court of Tax RAppeals
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