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Petitioner is a domestic corporation with business
address at 18th Floor Citibank Tower, 8741 Paseo de Roxas,
Salcedo Village, Makati City.

Respondent, on the other hand, is the Commissioner of
Internal Revenue (CIR) with authority to decide, approve
and grant tax protests. She holds office at the 5th . .oor,
Bureau of Internal Revenue (BIR) Nation Office Building,
BIR Road, Diliman, Quezon City.

On August 25, 2009, petitioner received Formal
Letter of Demand ? (FLD) issued by respondent to pay
deficiency value-added tax (VAT) and final withholding tax
(FWT) for taxable year 20C. in the total amount of
P93,557,711.63, inclusive of penalties and surcharges.

On September 23, 2009, petitioner filed a letter-
protest® contesting the said FLD.

On April 21, 2010, petitioner filed a Petition for
aview ® with the Court in Division alleging respondent’s
inaction on its protest.

In her Answer’ filed on May 31, 2010, respondent
basically alleged that: (1) the audit and investigation
disclosed that petitioner declared in its 4th quarter VAT
return zero-rated sales amounting to P242,947,485.67 but
failed to explain the nature of such receip! . ergo, subject to
12% VAT, (2)petitioner failed to treat receipts amounting to
. 700,188.39 as subject to VA. as it is a miscellaneous
income from the penalties it imposed to suppliers for late
deliveries of goods and from accommodation of visitors on
its dormitory which are incidental to its business; (3)
petitioner is liable for deficiency VAT in the amount of
P29,237,720.89 by virtue of Section 108 of the NIRC of
1997, as amended; (4) petitioner is liable for deficiency FWT
in the amount of £32,592,353.62 for not subjecting to final
withhold 3 tax wvarious payments to non-resic 1t
col orations amounting to P101,6.1,105.C,; (o) the/

“Exhibit “A”, rollo, pp. 543-544.
SExhibit “B”, rollo, pp. 547-551.
Rollo, pp. 1-13.

’Rollo, pp. 137-145.
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application filed by the petitioner
before the BIR - International Tax
Affairs, are taxable.

Petitioner contends that the denial of its Motion for
Reconsideration effectively sustaining tt Decision of
October 23, 2013 is anchored on its alleged non-compliance
with the submission of infoir ation retur or /entory
requirement provided under the transitory provision of
Revenue Regulations (RR) No. 16-2005 which implements
Republic Act (RA) No. 9337 or the _-VAT Law that took
effect on November 1, 2005. But according to petitioner,
the transitory provision of RR No. 16-2005 is not applicable
under the obtaining circumstances for the following reasons:

(1) The concept of generation | e or
foreign currency adjustments was never
mentioned nor contemplated in RA No.
9337. It was recognized under ERC
Resolution No. 20 Series of 2005 ¢ 1 RMC
No. 61-2005 dated October 27, 2005 only
for the power generation sector. Thus, if
generation rate adjustments billed and
collected after October 31, 2005 were
considered subject to the inventory
requirement under RA No. 9337, and its
IRR, then respondent would not have
issued RMC No. 61-2005 which provides
that generation rate adjustments on
electricity sold on or before October 31,
2005 shall still be VAT zero-rated
regardless of when these were billed or
collected;

(2) The transitory provision applies
only to transactions which, prior to the
effectivity of RA No. 93,, were tax
exempt and not zero-rated; and

(3) The .RC and respondent, in
issuing the guidelines related to the VAT
{ ment ~sif toth-poa S
sector as they apply to the generation and
foreign rate adjustments, clearly intended
to maintain tt VAT cro-rated
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(c) Billed but uncollected sale of
services. - Amounts due on sale of services
becoming liable to VA, under RA No. 93=.
rendered before the effectivity of ..4 No.
9337, payments of which are received on
or after the effectivity of RA No. 9337, shall
be considered as accrued as of the day
immediately preceding the effectivity of RA
No. 9337 for the purpose of VAT exemptic
and payment of any applicable percentage
tax, if any, or VAT exemption as the case
may be, subject to the following conditions:

(i) Information return to be filed on
or before sixty (60) days from the
effectivity of RA No. 9337 showing the
name(s) of the contractor(s), client(s),
customer(s) and the amount(s) of the
contract price outstanding as of the day
immediately preceding the effectivity of RA
No. 9337, and containing a declaration of
the obligation to pay the applicable
percentage tax due if any;

(ii) e seller billed the amount
before the effectivity of RA No. 9337, and a
copy of such billing is attached to the
information return required in (i) hereof;

(iii) The seller has recorded in his
books of accounts as of the day
immediately preceding the effectivity of RA
No. 9337 the amount receivable; and

(iv) The seller files on or before the
20th day after each month, the regular
percentage tax return for the payment of
the percentage tax on payments received
after the effectivity of RA No. 9337.

In tk~ -——=2 of 1t~ of “‘ectricity, if a
billing period covers power consumption for
the period before and after the effectivity
of RA No. 9337, 10% VAT shall be applied
only to e c:tricity consumption for the

Ve
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period on or after the effectivity of RA No.
9337. The electricity consumption before
the effectivity of RA No. 9337 shall not be
subject to 10% VAT but to the applicable
franchise/percentage tax.

Ailur A nply with the _t
stated conditions shall automat 1illy
subject th gross receipts to the VAT.
(Emphasis supplied)

According to respondent, since petitioner failed to
submit the required inventory or information return to the
RDO concerned within thirty (30) days after the effectivity of
RA No. 9337 as explicitly required under the law, the
assessment for deficiency VAT on the sales adjustments
relative to its sales of generated electricity to NPC for the
period December 25, 2003 to October 31, 2005 was validly
issued.

On the matter, petitioner exp ns that the amount of
P242,947,485.67 declared in its 4th quarter VAT reti 'n is
related to tariff revenue adjustments paid by NPC from
December 25, 2003 until October 31, 2005, which had been
billed and collected prior to the effectivity of RA No. 9337.
That being the case, the transitory provision provided under
the law and its IRR is not applicable. Further, these
adjustr 1ts pertain to the United States . .oduc -s Price
Index and Philippine Consumer Price Index adjustment
factors allowed under the I -gy Conversion Agreement

(ECA) between petitioner and ... 2.*°

The Court is not convinced.

It is true that Revenue Memorandum Circular (RMC) No.
61-05 and Energy Regulatory Commission (ERC) Resolution
No. 20-05, recognize that generation ra’ and foreign
exchange rate adjustments to electricity sold on or before
October 31, 2005, although billed and collected thereafter,
are considered VAT ze_ )-1_:ed, to wit:

10g5ee note 3, supra, pp. 29-30.
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commercial or economic activity, should be
subjected to VAT. (Boldfacing supplied)

The income payments made
to Ko~’CO, a non-resident
foreign corporation, pursuant
to the MTSA is exempt from
FWT by virtue of the RP-Korea
Tax Treaty.

Respondent believes that the income payments of
P65,378,965.93 made by petitioner to KEPCO pursuant to
the .ITSA should be subjected to FWT for at the time of
payment, petitioner’s application for tax treaty relief was still
pending. In fine, there was yet no exemption from VAT in
its = sor to speak of. Respondent opines the for petitioner
to benefit under the RP-Korea Tax Treaty, i’ Application for
Relief from Double Taxation should have been filed fifteen
(15) days prior to the transaction or payment of services
rendered by KEPCO under the MTSA as required under
Revenue Memorandum Order (RMO) No. 01-00 dated
November 25, 1999, which states:

II. Coverage:

This Order covers exclusively
applications for tax treaty relief, including
claims or requests for tax exemption,
preferential tax treaty rate, refund or credit
of taxes on the following income derived or
to be derived by the taxpayer under
existing tax treaties, to wit:

dividends

interests

royalties

business profits

gains from sale of shares of stocks
salaries, compensation, etc.

income from services
(entertainment, profession, etc.)

. profits from the operation of ships

and air carriers /

T Q@00 oW
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August 15, 2009 until full payment thereof,
pursuant to Section 249(C)(3) of the NIRC of 137,
as amended.
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Pursuant to Section 13, Article VIII of the Constitution,
it is hereby certified that the above Decision has been
reached in consultation with the members of the Court En
Banc before the case was assigned to the writer of the
opinion of the Court.

ROMAN G. DEL'ROSARIO
Presiding Justice



