REFUBL.IC OF THE FHILIFFINES
COURT OF TAX AFFEALS
QUEZON CITY

LIERERMANN OVERSEA TRADING
(FHILS.), INC.. MANILA,
Fatilioner,
----- WEPTELLE C.T.A. CASE NO. =373
COMMISSTONER OF INTERNAL
REVENUE ,

Respondent.
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DECISION

Suit bhrought by petitioner Liebermann Oversea
Trading (Fhils.), Ire., for recovery of the sum of
FL71,.,774,69 representing  alleged erroneously  paild
&% broker’s tax wunder  Section 208 of  the 1977
Mational Internal Revenue Dode, after no action was
seasonably  taken by  respondent  Commissioner of
Internal Fawvenus on pétitimner'ﬁ administrative
claim for eefund,

On May 21, 1985, because of petitioner’s
failuwre to  prosacute its olaim, this case, upon

motion of respondent, was dismissed by the Court.
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DECISION -
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Tor gquote  the resolution of the Court of  May 21,

Lddering the failure of peti-
it " 1 ; at the I 1
o May 7 1985, proper motice
ey afier postponement of hearing for
50 than twelve (12 times majority of
wers  at the  behest of petitioner’ =
counsel o anod this : hasm bhesn ol ing
since Sepltamber 15, 1981, this Court, upon
motion of respondent, hereby  orders  the
1 of above-ean il led fie
interest on the part of petitionsr
corbn dts appeal.,

e

alution dated Octobse 17,
1985, The  Cowet, pon showing of  petitionsr’ s

counssl fs dndisposibion on the schedoled date  of

ey abiove ¥

maring, 1iftl olution and  set the

for hearing with no fusrther postponement.

Durding the heacing of  this case on Deoce

17, 1985, petitioner, as well)l as respondent, merely

subhmithed Lhs ¢ for decision on the basis of the

pliadings . No avidenoce  or proof  whatsoever was

nrescented by petitioner to prove its entitlement to

the subject  olaim for  refund. Meither was there
any record of  {the Bureauw of Internal Revenue
relating to the case  forwarded  to  this  Court.

While bobth  partd W EE Qrant@d ample time Lo
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mnubmil their respective memorandums, No memorandom

wag Filed by either party.

O e b 5 af the pleadings:
1. Fetitionsr is a corporation duly organized
and existing under and by virtue of the laws of tho

Fhilippines, with principal office  at Metrobank

Buendia  Awvenue Exltension, Makati, Meatro

Flam i la, while vespondent is the government official

in oha

ey of the administration and enforocsment of

all national intornal revenue lawsa and v les and

e

el ations relative thoreto, with office al

The BIR FEldg. ., B

t Triangle, Diliman, Quezon Cilby,

Dy ] with

Matro Manila  where he  may  be  duly

supamiones Ly connectlion with bthis caso,

-

2. o the guarters ending September 30, 1979

oy Thaeoemb

Ltaoner has heern

errongineEly paying Lhe &7 broker’s  Lax  under
Seoction 208 of tho Old Tax Code as follows:

Huarter BEndsd Fre

ceontage Returns Tanes Faild

Septenbeyr 30, 1979 Annex "A" heroof 00

Dacember 31, 1979 fAnnex "R" haereof 30,942,570
Maich 101980 Annex " hareof 14,599,329

Juine S0, 1980 Anne: 'DY hereof PELOEER

(g™
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Septembeyr 20, 1900 Anress "EY hereof A

halow

Dezcmmbear U A B Annes TFY hereof YN

171,

Ne evidencsad by The  following s ilclenoe of

paymeant s

QAuarter

Cemdomy G, LGRFG Confirmation S YHe-1n
ipt Mo hereof

£ 700705 dated

11978

December 5L, 1979 Confirmation
ey
D odated

Maroh

Anmes e

ipt Mo hereof
AORHETO dated

Jearves 1S

Conmfirmation Armnex "1
aiplt Mo. hereonf
A0 dated

Goptember 30, 1900 Confirmal ion Arnnes v
Rexceipt Mo. hereof
A DIH71110 dated
102080

December 21, Confirmation finnes UF
Receipl No. hiereof
A BRE1LO0946 dated

12081

While respondent admits under  paragraph 2 of

his answeaer thalt pelitioner  paid broker’ s tay for

e
O
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I.".‘

the guarters ending Saptemﬁer F0, 1979 to December
Al 1980, raespondent specifically denies  the
allegation that said payments were erronenusly
made, the same being a mere conclusion of law, and

falase.

-itioner is  not liable to pay the 6%
Broker ' s lLax hecause 'it is not A broker,
acecordingly  in a letter dated April 1, 1981,
petitioner thr ngh counsel, filed its writiten claim
for refund.

Respondent admits  wunder paragraph 2 of  his
answear that petitioner filed a written olaim for
refund dated April 1. 1981 but he specifically
denies the allegation that petitiomner is not liable
toy pay  the &% broker’s tax because it is not a
hroker, the same being a mere conclusion of law on
thmlpart of petitioner and false.

4. To dale, respondent Commissioner  of
Internal Revenue has not ac ted upon the
petitioner's olaim  for refund to which reason
petitioner is constrained to file the instant
cpetition with this Honorable Court which will

prescribe on October 19, 1981.
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Again respondent denies this allegation, the
same  bheing o mere conclusion  on the part  of
petitioner, the truth being that petitioner’s olaim
foor Fefund is under investigation which has not yvet
bewon finished and completad.

And by way of 5pécial and affirmative
defenses, respondent avers thatas

In claims  for refund of  taxes, the burden
rests on petitioner  +to  show proof  that 1t is
antitled bo the refund being claimed;

Tt ds incumbent upon petitioner to show that
it has complied with theé provisions of Sections 292
and 25 of the Mational Internal Revenue Code of

19775 and

PBesuming that petitioner has paid the taxes in

cuestion, the  wame are  presumed to have been paid

'

in ac

rdance with law  and therefore, no  amount
thereonf is refundable.

As stated earlier, this case was submitted for
Judgment on the basis of the pleadings without
petitionsr offering any proof as to  the truth of
its own  allegations which, as may be seen above,
were in  effect specifically denied by respondent,

and w

any Bureauw of Internal Revenue records

0y
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bearing on  the case forwarded to this Court. No
contract of sale or contract of purchase was
presented for examination or analysis and study by
the Court. While serox copies of returns  and
revenue tax  receipts were attached as annexes to
the petition for review, the same were not compared
with the originals, identified, marked as exhibits

and pres

anted  to the Court. No evidence oF proof
whatsoever was offered by petitioner in support of
its allegaetion or claim that it is entitled to the
refund of  the amount of FL71,774.6%9 as erroneously
paid commarocial broker’s tax  under Section 208 of

the 1977 Mational Internal Revenue Code.

Tt

thus olear beyond doubt that there is no

ground o s

Ls upon  which this Courlt can  Lssue
Judgment.  ordering Fﬁspmnﬁ@nt to  refund herein
petitioner the amount involved in its cclaim. As
correctly  contended by respondent, and deemed

admitted by petitioner, in <claims for refund of

-~

faxes, the burden rests on petitioner to show proof
that it is entitled to the refund being claimed; it
is incumbent upon petitioner to show that it has
complied with the provisions of Sections 292 and

290 of  the Nobional Internal Revenue Code of 1977

-
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and azszuming that petitioner has paid the ftaues in

e i, the

wme are presuned to heave been paid
in accordance  with law and therefore, no o amount
thereof is refundable. Fetitioner having failed to
sustain the burden placed wupon it by presenting
pronf that it is  entitled to the refund of the
amount involved herein, this  Cowt could not look
with approval to the grant of the refund.

et more S Wi it

consideran Lthat =a

roerfund of Ta

undoubtedly partakes of the nature
of an  exeompbion, and the sams  cannot be allowsd

unle

granted in the most explicit and categorical
Languiacgs ., (Rerxsing, Tryc . Ve Aud i tor General,
L-17888, Oct. 29, 1968, 25 SCRS 754, Claims for
refund are constyued  strictly  against  olaimants
since & olaim for refund is  in the nature of an
exomplion from btaxation, (Commissioner of Internal

Ruswveanie v, Ledesma, L-1750%, Jan. 30, 1970, 31

HURA F5.) s oset forth in Commissioner of Internal
Fevenue ve. fuerrero, L-20812, Sept. 12, 1967, 21
SORA 180 "From 1906, in Catholic Church vs.

Hastings to 1966, in Esso Standard Eastern, Inc.

v, Acting Commissiongr of Customs, it has been the

constant and wniform holding that exemptions from

-
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taxation is not favored and is never presumed, S0

that if granted 1t must be strictly consbrued

AQalns the taupaver. Affirmaltively pul, the law

frowns [wly] ELERMmy

tion  from  taxation, hernoe, an
exemphing prowvision showll be construed

strictissimi juris. (Catholic Church vs. Hastings,

D OFhil. 701 m0 Standard Eastern, Inc. vs. Acting

Commi=sionae of Customs, L-21841, Dot. 28, 1944, 18
SCRA 488, Fhil. Acetylene  va, Commissioner  of

Internal Revvenoe,  L-1%9707, Aug. 17, 19467, 20 SCRA

1054y Commissioaner of Intarnal Flerverm VE .
Guerraro, L-R0%42, Sepb, 22, 19267, 21 50RO 18B0O:

Manmila Electric Co. vs. Vera, L-290807, e t.

1975, &7 SCREG T01.)

B, finding  the petition  for  reviow
without  meril, Lhe  same  is  dismissed  and bLhe
refund/oredit sought A Frer e by denied, at
patitioner s cosis.

S0 ORDERED .

Quezon City, Metro Manila, March 25, 1988.

AMANTE FILLER
Frasidirfg Judge
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WE CONCUR:

S

.. ROAQUIN
Juedopes

Z.

Asmaociate Judfe

CERTIFICATTIION

I hereby certify  that  this decision  was
reached after doue conswulitation among the members of
the Court of Tayx Appeals in accordance with Section

L2, frticle YITD of the Constitution.

AMANTE

Fresidl

a
Court af Taux
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