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AEFURTIC OF THE PHILIPPINES
COURT OF TAX APPEALS
QUEZON CITY

; ,
}‘._ - J- s ] .'\"1'

J0S% V., HERREAA and
TIER OCHAN HCO=TIRATRA,

Fatitioners,
- vorsue - ‘ Co Do 2o Cas® No. 2060,
COMp I IONER OF INTTANAL ' ,}11 \’l 1/

YRVREUT,
Respordant. W’)’
#\-‘ﬁ‘-"-"ﬂ ) '

..BIG'II 0N

Patitionars have appesled Cres the Ascision of
the Commissicaer of Intarnal Scvenus agsessing aguinst

‘umm-mmm:unﬂ'ﬁ.mmﬁh :

ing .ﬂnl tux dus as eprrator of a imm ant as
basr an? liguor retafler for the Mad seiastor of 196W,

the m.nss and 1766, snd the 1st semoster of 1967

and $39,773.2% as peorcentage tax from December, 1964
to Datarben 1945 inclusive of S0f an? 257 surcharges.
Potitionars ovned and oporatad El Dorade Supjer
Club £ Restaurant (1 Dorade for brovity), loxas
Houlovas?, rarsflague, Tzaly Crom mlﬂ. 196%

.. @» to March, 1967 whara food, refreshpant, DevVarages

ant liquer wore sarved te sustomars. The duilding
hous ing ths came was burmed tharsafter. Patitionars
mhamu:mum&muunmi'u k
whieh eould reportedly scconnpdate frow 200 % 300
pargotizs Sach floor had 3 space for daneing vhere
ountoners hmpd to ths susiec Curnishied by petitioners.
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- t::ucm!lu. 2960

mwsﬁmmmm

Pedre N Valasco wea auttorizes by mmn‘l o=

giongl Dirsctor t- investigate pﬂs.unmra {or basinascs

| tax purposas. Said ozaminer reperted and racomnendoed

to responfent thet an sssessmsct of #26,090.31, ex-

‘eluding eompromlse punllt:lu' bs lssued mhn pati~

tioners eovering the period from Dagazber. 196 to
m Tharesf ter, an sasesscont dated Feb~ -
ruary 1#, 1967 was sent by respondant te nﬂm
basad on the axaminer’s peport und ~ocomsendation. |

- om m fuvenue Tngpector Romso Sulali-
o and Revenus Txaminar Jul trampe oonfuctad & guRs
¥aillapos of ®1 Derado whers they ordared food and
bosr and later on asksd for their recedpt. Ihe watber

" o1log»Ly gave thaw Chit ®o. L5 :ln' the amcunt of

F30.00, After FISAIng thet no sapsrats receidt was
133382 £or food and Besr, they contacted the cashier
ant asked for the duplicste invoice. Ihe esshise
m §1¥o ther another roesint, ievolce it 1522,

" in the amount of P20.00 eauly, mmuuaum
. of ¥10.00. Tivelea X, %27 ahows ;mdﬁﬁ.nﬁ.

or ¥3.00 per parsen. m:nh_; asksd ths mhhrw
thers was a diserspasey botwson the azount charged
from the sustoner and the raoe iyt kept by Lhe esshier,
the latter raportsdly informed them that the difference




ORI asuheissits

tm ia Tecanbsr, “ﬁﬁwiﬂnmﬁal gross radsipt of

JICHE TON = .
Cia CAST Fe, ® 2050

3

rnmh the covar. mm They then unrhnm .

uts faveice pad eontatning Sericl !enu. 1501 te 1550,

. Fes Salalfies roported to respoadant btlat tb.
anoant of Sovor alargs per parson d-peu:!m upos the
quality of the Cloor showj tia usual cover charge wWag
"Get0 par peracny M thae Lfloor sbow foatured Jayne

MansPlald, toe dinner and eevar eharges avounted to

Lleeily IISG-#"J ilu I?ﬂ-iﬂ per parsoug ant nc othas w,__. i
voiliones wus conducted by his sees- o) Desid
. 2 pariod covared by the dfs=

Thereal bazy “evands Inspsctor donge Salslina,
isaminers -‘gemfo ﬁicmu' apd Jose Trampe sxamined p&ts-‘
tiomars Cor busimass tux L4sbiLity frem July 1, 1964 to
Juae 304 1966, © In their presrase rojoct dqmtm
Lo A6, b was averred thst Gl porede startad oparas

¥y 90 during the said month sl #163,323.95 ia 1965,
garputa? as féllows )

2. Tmar -W

R P e fa,l ;,5}3

s. Qm“—m

"he satd fighres wam mum takan from Lie

‘amteian b the tax and 1icanse ageomnts, “etitioness

have raportedly paid parcentsije texes of +3,968,70
eowputsd ag Collows:
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CTA CASE Nes 20060
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S W« &8 P znb.w

. Jﬂm’ - e o W . 1' 'w
E \h"“ t'ﬁﬁﬂﬁﬁ.

g a

Re2pondant's mutnn chl-d thnt patitiensrs
mwwm“uthvnudmm.
mm.u-ﬁﬁ amounting to $99,599.10, and
'Mnﬁrm-vh“ﬁuhm.msﬁm
totul percontage tux due thoreon amounted %o I?,ina-?l,
mw-mmpmtmmamuu
d‘th-mhnhdnnnﬂtﬁnhﬁw
. 1y not 1ssusd sales m:.muu-ulmﬁmﬂ
tnvetess ﬂ-urmmbmaummu- f
~tmxmumm&mnw to axsninars’
Paport) and the sworn statements of Caslane Abadies
'.tnhlmmz"-unmm)mlcnuhm
..Mlﬁ.mzﬂhlnm);rmmmt '
'utlﬂm;ﬂmﬂmt-wmnuur
tion be conductod. , . .

£ abssquently, upul.n mtmwm re~
mumwm“dumm-
ment s3ainet petitionors i the total amount of '
145,567 204 mumulsu!.uu:m taxse from
 Docamber, 2964 to 1967; $25,841.26 as pereentase taxes
from Mecamber, 1964 to December 21, 19653 and #19,380.9%
s 50% and 25% surcharges, domputod &s followss
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A s 196 1965 1965 1967
c-lrua)m-a cub = u&m‘ » 20,00 r&'&u
B=7-beor 00 m. :s.na 00

muhﬂ.ﬂ -
mmau

m‘mm-.ﬂﬂ& M

mmmmmmm

wm’ 126 A2€2
GNII “’ﬁ. mw; ¥ 9

Mﬁll.ﬂi ¢t to Lax ==
105 tax due PAOT ee—

Lesas taz alrealy pali =--
Del' icieney percantage tax F

A3y Sarei
fur Praud =es Jma 13,5“.1
25# Lor late m
Tetal poreentagls tax due
Totsl Poresntage Tax Due and Collectible ~---- p45.222.20

TOTAL FIAED & FRACSMEALES TAZES DUS ARD
CORLatIINE i =21 N

e S -
“espondent issusd an apsebsnsnt based on the [cro=

nlng Cigurss bt p=liticraps ' counsel Alsputed Lhe sane
ard laged thats = titiosers have been falshfully paying
. the fixe! texesj the basis of the Bax ls Inaccurate
sines the rentaurdnt was a supper club &b night and an
erdinary reslausrsat at dagyllee where no dancing is Laldy
the pagetad decss recalsks Zor 29G% 40d A367 aza s~
ﬁ,-mpt A%t no cover charges were m.lum in
said yoars; and patitioners sturted collecting cover
oharges i day, 1906.e5 a mauws to dmgrove the quality
- of ths patvomage und improve ths {insnclal cailosk of
the venture. ' g
Basad on tha rs ":;'t,uiu kaﬂm;lm ol -petial

L27
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',cucu:lu.m

¥y
' lmt m :h-udn and HM Rodolle .aarﬂan,
lmt Commiss Lonar !llnﬂd ™ ﬂﬂ“d and raduced ltuu-
mant D-I' '39;"3-.* (m- n;-m m BIA rece. )y come
puted as followst ' Rroil'y

mm. N‘t 965

: J-#mma-nuuma. - l'.'l. m l& uo.E

: ~boar rotafler wees . S&Dﬂ 25.00 25,00
uor retaileor ==

Total amount dus wewe ¥35 00

Leas)y aspant pall =e=e m - e 80

Total deficioney tux ¥
dug W 5500 E65.00
”td m m m .% .‘ '.-.‘I'Dbl'ltii.'- ' Mm

BOGRTAE TANE 00

Jross recelipts mm-ba.ﬂa.ho

ﬂ::;iah ks tom
] -

106 tax dus

f - $ g
Adds. lh“:n-“
: 508 for wilful

?u‘:-":'u"m'ﬂu"'
R00 SN0 MBAIMIES soveccesecsssssossossisses 022084
' Ht!.w fanied receipt _ﬁf sald usmiﬂh  Howr=

avar, respomdent alleged that petitioners have reestved -

the revised ussessmant on July 9, 1969, On lovember 13,

1969, the varsant of distraint and’ Lovy was tssued,

(mxhe 1, po 467 BIN ree.) On Sovember 25, 1969, pati-

tionars® counsel mu-m’ @ uﬁﬁimth but 1t was

Hlllil An respontent's lettir dated Decamber 19; 1969- _

mm!.xm.mmtlmmmm upon:

nﬂm’ mmtl-. on -Iu-r: l‘h 1970, potitionese

- S —— - L



DECISION, -
Cii CBE No. 2000 ,
tn-n the ﬂuuur. ptiﬂ.ﬂ tur roview.

. The lltun posed htm tha m Tor mulunnn
m the Mm;

(1) Whather or not this Court hu Jurig=
duuﬂ over the appoalg

(2) “hethar or not petitioners are lia~
Ple for fixed taxes a3 a nightelud
operatory ratail liquor dealer,; and

ratail dealer of fercanted liguorsy

(31 mth-r ur not petitioners ars lla=

) Mn or not nutm collacted
the ntllnhd amount of

Decerbar,. 1 W De~-
carber, {?ﬂ - ; _

. (5) whather or not petitionsrs are sube
to the and 25% surcharges
. a4 by :h '.‘G:M. .

M- | -
| _Raspondeat eontonds that this Gourt has mo Juris=
.mt!u Lo uh mi.nn- of ptithun‘ appeal be-
u-n m-mmtnuhmthsmprmm-
:u-m}r H:rpuh].u Aot fo. 1135-
Petitionars, however, claie thet the petition for
raviev was seasonably [ilad. They deny baving recaived
| tho DOY1GS of the revisod assesswent, Fetitioness
 maintain mtmnmnm {8xhe 12) nerely shows
'\hlt a eartain nail Iiul ﬂmlﬂ’ld by an agent of the
aldrassasoy respondent has not presented proof of saervice
roguired by Seetion 10y Rule 113, Niles of Courty and
‘he has mot submittsd the registey receist mor the pee



"

nsmm-‘ - )AL e -
cnc-usle.mﬁc.‘-' . :

8

quired aff43avit of ths persop who majle? the revised
assqterant showing thut the mﬂin& was dooa in ao~
cordence with the ragiirerents ﬂ:‘ Bactien 7, icle 13,
-Asvised Nalaz of Court, Petitlooars contan? that,
assuming ths rovise? iuun!rr‘re;ut wes gant te ?pmi.itiunf
.t.ﬂi'ﬁhs service of the revist n!lu:ss-*!“t‘is Y nul»'n-"
t; sinoe tha notiocs way ot savved to mtitiqnm' , '
minem\,.ﬁmﬁh)lu.- L. T
( ds Tind that the moties 4« Lhe revined alusmt
wan sert to pabitiomers on July 9, 1969 (rxh. 12, 3.
¥9n 5Y2 ree,) Towevar, the sl noties s rot serves
In seesvdnnca wAth Lave 76 f¢ iadispamsatia that
whaws 3 party apreavs by an atteensy 1n an aétisn or
pm-mm. m notices tharanTtar ﬁ'q ufrad %o ta giwven
rdat b9 sens So tha atbornay of record and aot to his:
elienty -w-, the ravized sssessnant. is desmed an
{msuffletent lssal noties. (Palad ¥, War tanc Sudy S% ey
ﬂ "ils Wh; Peray v. 1sip, 51 ohil. N3 cantlago V.. Cay
I.-im, Pob, 28y 19595 Vala v Legasda, L-13%%%, Jam,
31, 196)) - This rdle is rem on eomsidovation of
- falr plays A tm“ angages an atborpsy W: M=
dcos mot Pesl compatant to hendle his problan. A 2drect
motise to the lewyus vould shorten the. wsidls parges
nasded By the attornay to protect hh- taxpayers mhmh.
(gae 3, W m-rmm Corps. Ve w, z-nm.

w&lmi
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 CTA CASB !:u. nﬂ

9

Hespomdent adsits that the warrant of distraint
and levy eentaining the final dsficiency tax assess=
ment was sarvsd upon petitioners on Jm 5 1970.
It was only on sald date that patitionsrs were noGifisd
offictally af the revised assessment. Ihe potitien for

' nmummruumamn,wm,msm
,mmm:mumwmmrtum-

-denwwutmuﬁ. ¥ore=

o over, rasvendent did not guestien the Jurisdiction of

this Court either during the haaring of the case on the
merits or ussalled m‘uu.' in his -uwmdm:“}
SRR S e '

The two iscues Leing hhmhm.u ars going
to discuss ther Jodntly. .

Petitionsrs mﬁtlm-u ot a nighite
nlb-m. tharafora, - mwmuh are not sub~
j-ut- 105 tax because daneing was not Ats main busle
m-tm“mmmm:mmuthhum-'

ors whon Ihnr Aunosy e1ting as aulhority the cusa of By
Chduco v. Collestor (107 Phil. %28, 431). '

. (on the other hama, respondent maintains that £l
porsdo is a nightelud and thv.tthmhwt and bar
whieh patitlonars opersts ase within the premises of o
nightelub, eiting as authority the delfinition of a
nightalud mr Aavanus wm Noe ’l-i‘l; IWJO;
1957y whigh raads as followss

131




tag panient eontands that & nightelub to be considersd
a8 sugh nesd bot fuhnimm ss 1ts madn businessj

1% o 5ot iniispensubla Lhut hortssses be szploysdy see
1t fs emcugh that food, Leverags, wine sni liqaer are
w;tlﬁnummnwmumm
- famished by ransderants ﬁmurm:w.maﬂ-
ent sabmitted In svidenca the eartificace of the issfet=
ant Wenielpal Tressurer, Parafiagee, Risal, dated ¥ay 17y
1967, sheving that 51 Porado hed pald the muniefpsl
Ldcanea gs nlntelabs Bar and castascent fop 1964 tp
1966 Cixhe 20, po 66 HIR vec.)e B3y petitionora® ad='
mission, Tl Sorate sorvad feod, relresheants, baverages
and 1iquors. e tesbinony of ievenus Inspector Nomwo
i, Jalsiira and Cataline Abaiiss show that there was -
spacs for dancing fm 71 Dorads whare Ccustomers vars al=
Aoved to Aance vith muele Caredshed by the nanacesont.
(e &y P 29% DI e, ). mmmum.- ,
£452 thst EL Toredo comss withis the purviaw of @ aight~ -
Qlubs In the case of 5y Chiueo Vi. Collecior, ELpna,
eited by petitioners, It wis held thorein tiot demeing
st be Lts msdn basiases In order te attaln the s tatus
of w Bighiclub, The sald Puling is Dot in polut because

132



DECISION =
CT4 CASE Yo, 2060.

a

in the 7¥ Chiuco cssey What was operabed wes a 'euh-
ret subject to amusensnt tax unfer Section 260 of the
Tax Code, whersas tha 104 tax on gross recoipts invelved
hnﬂi.l iz under Saction 191 of the game Code. 'iﬁru;,
= late of petitioness that hostesses ars indispenssble
in thi operation of a nizhtelub is unt-tuhh-‘)
Cenecerning the £ ixe? t=xos as nishtelad epsrator,
beor an? uqu.nf retafler for the 2nd ramester of 1964,
1965, 1966, an2 ihe lst semsstor of 1967, petitionars
© 4o pet ﬂhp#‘.‘,ﬁz their 11lability Decsuse tha sure was
concedad, (ixhs, D & 10y pPe 393=398, BI1 vac.)
Ffit?; raspeet to th.ﬁ percantags tux, it appears
ot petitioners 1o subjeet o 104 tax on their f:m:
recoipts of #3,798,00 Fer Detambdar, 1964 una
né},}a};?ﬁ from Janasry to Tecanbar, 1965, under Cae=
tion 171 of ths Tax Gofe.which provides u-ruum:

R tx Wharg the sstadlis)i=
pent 1.: ml.nutm within the precises of
a txbarst or cight cluby or 1s ceeessibla
to patrons thersel by mssns of a connect-
ing door or passage, the kseper of the'
ulf-lhlis‘!!-nt shall pay & tex of ten
H- the ireas ragteiptsy (As unpndas
3Cs 1y depublie Aet Los 39§ So0s i#.
Repubiic .ﬂt ‘e G884 cee, L2y ap.ulle
\Il lioe 16025 Yoo 1 'Ilpub_u.,n 4Gt N0
20723 tee. 3, -lup..m!c 4@t Sow 2376, )¢

Petitionars, through awmﬂ.. signifisd thoir con-
formity to pay the 104 tax undar tho sadd eaction of '

133



" the Tax Code based on their reported yross recaiple.
(mhse D & 10y 014, po 39%.) Nereover, during the
pesisd eovered by the assesemont, patitioners have
umm:mtmutiuhrmm.ih,-u
mmmbmﬂmtiﬂmhmh-
of ths nightelub.) iy
SOUALL Sd

¥re Josus Abrebusnoy Administrative assistans of
potiticnsss in 3l Dorsdo, bostAliad in & forsal iavestigs=
tion of the Appsllate Division, IR, taat cover ehargas
ware eellseted in 1966 and 1967 whonever speeial shows
wers haldj ue ecvar chargas wers oollected frem 1964
| e 1965y the cover charges during the shows of Pilite
Corales ware collescted h;.hu parsonnely the stutewants
of Josus Peflaflerids and Cesiano Absdles wera puve hear-
suyj Pefiuflorida’s statenent that Ml Dorado collectsd
covsr charges from Deesmber; 196+ to Decgabary 1565 wae
Ineredaidle e he hod worled tharein fros Cetober 1,
19&&#::%5\19“-1:; ralfle ticimt lo. 8227
I_mtm il abadies ' statesant wes & falsified mi.pti'
If the ticket Were genuime, the ceshier of @l Dorade
Would mot have left the sepe on his desk bo be within
mmum;mt.untm-rammu
; !ﬁmlﬁsmrmummsmmrn ,
parsonal jain thereby foreimg th-mmlhdhm
ammmtm



PECIEION - ' '
CT4 CASE Do, 2060 . '
g < " .

Mospondant alainad, however, that potitioners cole
1octod Irom their castomars Cover Ohergas of #2,340e00
and $109,320,00 in Deeambar, 1964 and from January.to
Tecombary 1965, respactivaly. despondent's uu;tn-n
‘csleulated and assumed that thora were 40 gustoers on
erdinary days who peid £3,00 sagh snd L0 _customams on
every Friday ani Satarday who ald $9a00 each £ cover |
charges. In short, upder the theory of respsndent, pati-
tioners esllocted as covor eharges the ameunt of P120,00
8 day on ordinary days and P750.00 & day on special Adays.

The breakdown of pstitioners? allegsd gross re~
csipts on cover chargnas are itonmized and computsd a8
follovss | |

Doei ogds 196

7 ord WO === 840,00
T e -

diie_to Doce 1967

ordl M:mm-ﬂ 336.00
:&-mﬂ?ﬂn X ¥750,00 ~ 784

Grand T0tal cccsovncnsssnsssvennsosnsery m

| '(m Gourt 1z at & loss to undarstend the legality,
validity, and souadness of respondent’s ascess-ent on

cover eharsss 1n the etasgerins amount of F1ll,6604CCs

Tn the fisst place, respondent's osaniners and fieldsen
maraly ostimated that the promisas of petitionsrs’ Businees
coddd ‘acesemodate from 200 to 300 oustossrs without siving
any Jastifisbls basis for the sald estimate. Seesnd,

- 135
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.th nmm and :w m !nnuatun made by
mmﬂaﬂhm.u mrmmmm

'dhrthmm-owmwthdkpmﬂmt{h- .

. -lnhr. 1964 to nacember, 1965) na-; Wm, tha

mmﬁmrtﬂmmhdmmmm.

rmm hwm of factual mu-ntm Third, m.
Ematerilo mm and Cuslano Mhl, informar and ﬂt-
m:. mpuuw. wora not presentad as witnossas .
aurtng the tefal of the case oa the merttr. Peurth,

ﬂu m floer shows Castaring Puj.ta Corrales Cailed
.h:pour;thoum .thurmhu,thlj-tnmutut
' eover charge: colloeted, and the persens who esllectsd
them. Om the other hand, potitiomers have proven dur-

‘ing the feresl sdainistrative investigation that the said

_WW“m'hﬁMwmmm
ﬂﬂm:l.um ﬂfﬁ.mﬂhmm

- of mmmt h th mwm“ and :nmnmm

.‘ ;

-rputhun' mlﬂﬂiﬁuﬂuﬂulﬂ‘mﬁw‘

'mnmmanmﬂmrmhnumw
_ mmmm namelyt {I)thhm*'rm-dur-
-nmtntumwmrmt investisstad by Super-
mmm mrmh m-u Tegional mhl
. No. &, parsuant to mlntmnx dl“ﬂw
-mmmmmuwmwm'buh.tn
 asssssment of the Hotfonal Office, dated February 10,
1967, Qamaading Sxex 2eSitieness gevesnt of £26.510.3
% deficlgney Fimsd and peresntage hnn_. Iﬂl:.lll'ﬂ of
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“ompromisa penslties, covering tha parisd m
1964 Lo Tocaader. 1965 (SIA Pece pe 86y (2) “hile the
sald investigution was ie m;_hnnm Trs pactor
iomee Saleliva and dvenue Txaminer Jecs irasyn, whothse
aitnceised or nok by respehdant ds mot sdseloses by
thy recerds, confueted u survellisnes of Kl Nerado on
Al 130 Q066 but want beyond the soone of their slleged
aission by confiscaling cortuin lavoleas of the said
sstollfatment beceing Uordsl Nes. 1501 ¥o 15503 (1) Se-
fors ine 2uid sdrunillance, Jusorvising lavipus Zxacines
donorate Irting contugted an favasti stion of patitionars’®
tax Llebility wnd submitted a ~erovend i on - Juug 19, 1966
(%) on w ‘avenue Inspacter tomeo 'uhn»
and fxamthers Jose Trampe srd Fodeife towrraon sacursd
fror resyondent Lottsr of Authority Ho, 20871=AD addrecsed
to 4 Domads und, after towstigation, [inilly rosomaanded
that & mome comprehansive investigetion be conductedy

(5) 0n ey 26, 1967, “prelal Agant Conrnde useads resom=
uﬂlﬂ af'ter proviows fnvesticiation lﬁant‘ an gssensrent.
notice be fssurd sgaivet the petitionars roguleing the
payment of EXS.567.20, GuuDas W Fixed 284 paseantage
Laxas § und (6) Sased oo the resovt nﬂ Tecomnendativo af
fpauiq) Ajent Somrafo (Usseds and SEsnimer Rodelle Sarra-
_ony Tesonsent Gomalsatorer of fatornel lavonus few.ad

a reviced and seducod sssesanant of ¥3%,773.2% (owhe 11,
Phe MnmmJﬂqumaxm
mum t.h- erdgina m-n af n&,hn.n
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16

L

\ mtmmputm mrm the :mmﬂ
of Decamber, 1’ﬁum. 196%. Finally, mml-
ent Copmissiomsr Fisael P, Vora, in & signed formal
lotter sdiresisd to the Provinetsl Fises) of Rizal,
dated July ﬁ: 1967, (BIR rec. pp. 135=1%c), acormeadad

'tlu uhm mun ef ths spouses Vr., Jesze V. Toerow

ra ung Frs. mm oehanjco~Herrar: us spsrators of EL
torado ds;iis the esrtiffeats issusd by kr. Jose P
lmﬁu, Asot. Yumicipsl Treasurer (Tn=Charis of ornua.
. Parellsgque, 2isaly Aated Fay 17, 196?, chowing that vr.
':uamu the nhlhamunﬂmnurdn
'm m-mmmohmnnmmnm
_wmxmmthumumwum is the hus=
bara® !huuﬂ'lﬂhtmﬂm the preosseution
o ths spouses remains in the EIR Pecerds for ressors
not dfsclosed thesedn, This Court canmet, thersfove,
mm and eomprehand the purposes onf motivations

© which fupsllsd respomsible offieisls an? parsonmel of

the BIN to ntengle thomsslves n o sordll wses of affalr

1w the case et bar, )

.( Respemdsnt teek rofuge in jureifyin: the Afsputed
‘essosssent on cover ehurges by Slaimin. that the sald
"mu'mmm The Court cepmot
:mummmtﬁ, Ameponiant s enn=
nummummmm-rm
an original assessment of #264090,31, axclusive of conm=

L
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17

~ propise pensltissy to ¥45,567,20 and then to #35,773.2%
m," e stand the test of jJuilelal l#ﬂlibw.'. the
sseassment wust be based on actual facte and not on

mers infarences and presumptions mo matter how reasen~
able er logical thay mhsﬁ Thug, An the case of P
Banipayo ¥, OGollector cf Intornal Nevenus, CTi Case No.
251y Jam. 21, 1958, which was affirsed by tho Suprame
Gourt in GeRs o, Le13616, Jem. 31, 1962 (4 scau 182-185),
 tate Gourt held e fallows: e

‘ . ewnile en ailnlmts‘tg the skgancs

.M nesy has resson Lo be-
?n-m 'lbuhtu:nt'gt
alse or arronsous resori

mhmtdth‘utﬁdw- L)

sanctiicning of avasion ol taxss, 1
ready obeorved; the satios und the
.@f fucts pxiating dusine the pericd Lo
ilgh tho taw 38:Dp411te §0 seushe £o B ar
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mm-n contands that the uhr-
mm:um;utﬂthlmuhr
Intcrnal Tmvenas presamptively sorract
and the taxpaysr has the burden of proving
itz incormactnesa. 16 15 tras that all
prasumptions are in favor of the eorrectness
of tex asnoasvenis. llowovar, sueh presusp=
“tion is preper only if She assossnent is
'mdmtuhbutdmmtumni.h

dallelaney t Gax assasssent should
be ﬂthﬂrun.- Undorzcoring suppliad. )

mm.nuu that the sstimated sross re~
uimd‘m.iia.m -m-urmrmu-
canbar, ni'ohmm,l.m-umnbhn o the
1ﬁmwwluﬁnln-rmmm-m
should e exclwiad [rom petiticners' taxable gross re-
n:ﬂ-ﬂ. : '

The collsction and dmposition of 25% and 505 sure .
ehgrgss on parcentage taxss are embodied in Sectdion 183
of the Fatiomal Internal Hevenus Code which provides
55 follows: | '
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3
) : b ..m
. hm.r.. u.m... m s
Wummmwm . um.Wu - :
18,34 mmmmm: g
mmmu s mmmmmm :
sR9§n, LAuL0 4
saifl juil m
filp LS B
mmmmu% mmmmfwmmm m“r...m.mnm
'.u .n..._- v -
i w Vi R

L 4

hlmh-rmdﬂiimﬁ.mlhrmn-u;

falth with respoct to the delinguency in the payment of

& busis for s impesition’of the 504 surcharge.

iy -~

( Geetion 10] of the Revenus Codes Quuips, requires

a Laxpayer subject o percentage taxes to £fls a retimm
of his gross rocelptsy sules, or earnings and pay tha.

»

taz dus therech within 20 days after the end of sach

141
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month, . If the tax due Is not paid mvtlmn. tha same
shall bs ineressed by 2f. The records chow that pati-
tioner Jose Herrera complisd with the said yrovisions
" of the lav with sespect to his gross recaipts from De=
 eombary 1964 to Fadiruscy, 1965, "1t 15 elear, thorefore,
~ tant the sald taxpayer 1: avers of his Auties snd oblige=
4 t.um andor the said 1“. Fro~ Yareh o Lecswber, 1945,
when sald petitiomsr failed te £ils the sonthly return
of zreas receipts and pay tha nmtul Lty on t!.u, _
the defonsa of geod Ceith Baecomes untanadle. Yenes,
| I Ekfamn's' tuzable gross recaipts ars. subject to 298 A
. surcharge fos 'd_nnnqmiﬁr in the payment n"r_t.hr parcantage
taxy 15 1ime with the settled Jurlsprutonee on the matter.
(Lin Co Ohni v, Fosedes , M M1, W; Jamors Vo ‘Vear, |
7% PheL. 22) Koppel (Phil,) Ines V. Collocter ef Inter= '
nel Revenuy, 87 Phil. 349.) )
( Patitionem opposed tha fmpositicm of the Wﬁ sure
charge o= rrauﬂ panall.; beeaus2 mmirﬂt failed to
‘prove the axistonee of fraua, o agres with. p-ttﬂmnl'
. contemtion thet Fraud, an dssus Whieh has te be preven
by respontent, hss rot bean legally and validly estsbe
_ lishee fn this case, Towavery Sootion 183 of the teve-
. nae Code, gupra, pmaﬂ.ha twe (2) M:tmm whare the
,”:Mmh w;m:tr: (1) Tn eame of willfud
negleet to il the rotuen waﬂm tmm or {t) in
‘ mucm-nmmmm kvﬂﬂﬂrlﬁe
The firet ense invelvas m mu or mw of
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& duty whils the sseond ﬁﬁl;n_. an overt st of Zraud.
The two cases aro, theralore, disiinet «nd aifferent

from sach other. is potitionsr Jose lerrera, licensse

| nnl'np-rntnﬁ- 0. T Dorudp, wuu'm.: neglectad to file

his pmnmu't& raturn fron Karah to Dscembary 1965,

She percentage bux dws Tron his 15 sublect to 508 sur~

eharge desplto Lhe absonge of fraud. ) e

For the rmanlni mui&ratw, we [ind nti-

MM Vs Herrera llaBle for the payneat of the |
fixad and percentuys baxas ampunting Lo $20y232.70,
i 1 ;mLand Al cmputa.i 3 roum; |
1&; uﬂ' &dﬁz Sam)

e m of & uﬂht- '
savesnsess PL0L00 ¥ 206,00 rm.uo ¥10,00

A Jm ave 50 OO 25.80
Az Yguor ratallor ... Iﬁ;ﬁ g:%
Totsl ssount 408 oo ﬂ

. Lesss amount pald e
Pef leiongy [ixad

~ baane 4 cesves m m TR TR
m fi.:r.ﬂ llm duge nd m‘“ﬁh '!?'f!ibi.*ib.lﬁi‘l' M“

dross rocalpls  seecscsss ra,mhn 163,323+ 95

108 tax due Lhareon sesees !6133213
Less: tax already pald ..
”’.’l tl! a“ snedwea

adds I%ﬁ“i
50; a-rmmt us.sa 5.5#6.57

mﬂ_“&‘t“u ﬂ Em BURTN ]

Total Flxed s Fercentage laxes due &eclleetille ...... E2Ra2ieZ0

.+ 1473
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VHRRUFOHR, the d2eisjon of ru;m-nt h-l.ls!nur

- of Imternal Tavanue appesls? frem is mu'm. Patl--

tioner Jm Céhangeo-Yerrera is hchm! axaxpt Lron

any fueﬂ snd mtua tax 1lability as :hu ia ..', |
not She opsrator and umsu of 71 Worate Aaring the !
pariod covarad hr the asseastant, mfur, "Ht‘!’.tiﬂ'ﬂ!

Jose Y. %rurn Inﬂ‘b: uwh—aﬁ to pay Hsmm'm. or

fhils A@y suthorized eollsetion agent the total sum a;",

. P20,332.70, reprecanting fixed sud parcantage taxes, in-

clagive of surchargas, ss itanizad ma mauiad abova,

Lat tha Tomoeatla; ths faevetary of Financs, Manilay |

- Do farnishad u_‘mp:'art‘ this wm' eonformably with ths
provisions of Section 17 of hmh ast Fos 1125,

20 gDERTD.
J@azon En'r, Juns 27, 1972.

15 T TETASTOILAC 3, LTARRS

Assoeclate Juige




