REPUBLIC OF (HE FUILBPPNG®
COURT OF TAX APPEALS

QUEZOH CTTY ‘

LIBORTY INGURANCE CORPORATION,
Petitioner,

- VETSUS = C.T.A., CABES NOS. 3551 and
3599
THE HON., COMMISSIONER OF
INTERNAL REVENUE,
Respondent.
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These are two (2) consolidated caces (CTA Cases
Nosz,., 3551 and 3599), concerning appeals from decisions
of respondent Commissioner of Internal Revenue, assess-
ing against and demanding from petitioner Liberty In-
surance Corporation alleged unpaid gremium tax, inclusive
of surcharge, and/dbcumentary stamp taxey and insurance
p&licies igssued for the year 1975 (CTA Case No. 3551),
and years 1976 and 1977 (CTA Case Ne, 3599), in the sum
of B2,122.0% premium tax and surcharqge, and B131,135.,87
documentary and science stamp taxes for 1975, and B326.51
premium tax and surcharge, and B118,542.7% docoumentary
and science stdmp taxes for 1976 and 1977, cxclusive of
the compromise penalities of B4O00 and EB650, respectively.

In the hearing of these two (2) cases, petitioner

has complied with the burden of proof by presenting
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documentary and testimonial evidence. On the cother
hand, respondent, after the burden of proof is shifted
to him, his counsel had failed in presenting counter-

vailing evidence in defense of its above assessments.

CTA CASE NO. 3551

It appears that in a letter dated August 31, 1981,
received by petitioner on September 7, 1981 (Admitted,
par. 2 of Answer), respondent assessed against peti-
tioner and demanded payment from it allegedly unpaid
premium and documentary and science stamp Laxes in bhe
sums of BZ,122,05 and B131,135.87, exalusive of B400
as compromise penalty. (Annex "A", Petition for Review,
CTA Case No. 3551, pp. 3-4, CTA rec.)

On September 9, 1981, petitioner, thru its Chief
Accountant Myrna C. Pascua, sent a letter protesting
the above assessment for premium and documentary and
science stamp taxes for the year 1975 (Annex "B", ibid,
p. 5>, CTA rec.?, stating therein that petitioner is
willing to pay the premium tax of B2,122.03 but requested
for reconsideration of the payment of B131,13%5.,87 docu-
mentary and science stamp taxes since the documentary
and science stamp taxes in question were properly

affixed on the insurance policies in that year. TIhisg
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protest was followed up by another letter of counsel
June 30, 1982 to respondent reiterating petitioner's
protest or request for reconsideration (Annex "L,
ibid, p. 6, CTA rec.) asserting that the documentary
stamp taxes were properly affixed and the assessment
is not correct.

On November 15, 1982, petitionerts counsel re-
ceived a letter from respondent dated Cctober 5, 1982,
denyiﬁg petitioner's request for reconsideration,

Hence, petitioner appealed to this Court on November 29,

-

1982 and the case herein was docketed as CTA Caso No.

CTA CASE NO, 3599

In the companion case, CTA Case No. 3599, herein
petitioner was assessed by respondent Commissioner of
Internal Revenue the payment of premium tax and docu-
mentary and science stamp taxes in the sums of EB526.51
and B118,542.75, exclusive of compromise penally of
B650.,00 for thg years 1976, 1976 and 1977, respectively,
(Annex A, CTA Case No, 3599, pp. 4-5, CTA rec.)

On September 9, 1981, petitioner's Chief Accountant,

Myrna L. Pascua, sent a letter to respondent Commissioner

. 229
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of Internal Revenue expressing its willingness to pay

premium tax and surcharge of B526.51, but requested

fer reconsideration of the assessment for the document-
ary and science stamp taxes because it had affixed the
required stamps on the insurance policies it igsued for
the years 1976 and 1977 in questicen (Annex "B", CTA
Case No. 3599, p. 6, CiA rec.)

On June 30, 1982, petitioner's counsel followed
up the above reguest for reconsideration insisting that
the documentary stamp taxes vere properly affixed and,
hence, the assessment was not cc}rect and asgserting
that the assessment had already prescribed. {(Annex C,
ibid, p. 7, CTA rec.)

Gn Octeber 5, 1982, respondent Commissioner denied
the petitioner's request for reconsideration but cnly
of the 1975 assessment for premium and documentary and
science stamp taxes, which was received by petitioner
on November 15, 1982, but which denial did not teuch on
the 1976 and 1977 assessments for documentary and science

stamp toxes., In other words, no action was taken by
respondent on the request for reconsideration eof pebti-

tioner an the 1976 and 1977 a

n
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sments for premium

and documentary and science gstamp laxes,
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On February 24, petitioner received res

pondent's warrant of distraint on personal property

dated August 13, 1942, relative to the asscsaments

e

of premium and decumentary and science stamp taxes

for 1976, 1976 and 1977, respectively, (Arnex £,

p. 9, CIA rec.)

Heneo, pelitioner filed its appeal on March 17,

1983% and docketed as CTA Case No. 3299,

During the administrative exchunges of communi-

cations, petitioner offered and exprecssed with defi-~

niteness its willingness to pay the assesseod premium

tax and surcharge of £2,122.05% for 197% (CTA Cage No.

3551) and premium tax and surcharge of ES26.51 for

1976,

However, it appears thaolt payvment thersof had

never boen made by petitioner and haod remained unsetbled,

But petitioner never also,during the hearing ir this

case,

sericuaely disputed its apparent liability fov

1975 and 1976,

faor

taxes

2)

these eaid deficiency premium

The issues in these two ( ag follows:

!415 t. Whether or
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of B2,122.05,
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1975 and 1976, reepectively

-

3, Whether or not petitioner is liable for
deficicnecy documentary and science stamp taxes on
the insurance policies it dssued in the amounts of
R131,135.87 and B118,542.75 for the yeavrs 1975, 1976
and 1977, respectively; and

4, VWhether or not petitioner is liable for
extra judicial or compromise penalties in the suns
of HQGD.OO snd 260,00, for CTA Cagses Nos., 3

551 and

49, respecltively.

Comirng to the first issue of jurisdiction, we
agree with petitiecner that this Court has jurisdiclion
over these cases, In CTA 2551, petitioner had pro-
tested the assessment on September 9, 1981,wand it

was only on November 15, 1982, when petiticner's
counsel rveceived the denial of Lhe request for recon-
sidevation on the disputed assessment which denial is
the final decisior of respondent Commissioner of
Internal Revenue to be appealed to this Court, (St.
Stephents Assccioltion, ete. ve, Coll. G.R. 0 -112734,

Aug. 21, 19358,) from the receipt of the decision on

Movember 1%, 1982 to the filing of app

. 232
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for review on November 29, 1982, only 14 days had
elapseds; hence, we have appellate jurisdiction over
b i .
the caid CTA Case No. 3551
With regard to CTA Case No.o 3599, we also ogree
with petitioner that this case was appealed on Lime,
Septembe 1981, petitioner receivec he Jetter
On Sepltember 7, 1981, titionrer re ved the Jetter
of assessment dated August 31, 1981, Thisz was piroe-
tested by peltiticoner's chief accountant, Myrno C
Pascua, who requested for a reconsidevation of the
’
documentary and science stamp taxes on Seplember 9

1

%)

81, Petitioner did nolt get any formal denial of itg

reguest for

—

reconsideration for the 1974, and 1976 and

1977 premium and documentary and science stamp texes

respectively, but instead had issued against netilicner

a warrant of distrant eon perscnal property against
petitioner and which was received by the latter on

February 24, 1983. (Annex £, p. 9, CTA rec.,) This

s
varrant of distraint on personal property ts tantamounl
to the outright denial of the petitioner's request for
remonsidmratidn (Vicente Hilado v. Comn., CYA 1246,
Feb. 24, 1964) and is proof of the finalily af the

assessment or decision (Alque, Inc. ve. Comm. eof

O oe
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Int. Rev.,, CTA 1620, Jan. 16, 1968; Fhil. Planters
Co. Inc. vs. Actg, Comm. of Int. Rev,, CTA 1266, Nov, 11,
1962) because it is the most drastic actioen amcng all
media of enforcing the collecticen of the tax. {(Hahn v.
Comm. of Int. Rev., CTA 1987, April 30, 1969.) This
denial of the request‘for reconsideration is, therefore,
the decision of the Commissioner from which appeal
sheuld be taken., (St. Stephen's Association, etc, vs,
Coll., op. cit.) Petitioner having filed its appecal on
March 17, 1983, only 21 days of the Z0-day period of
appeal was consumed, Hence, we h;ve Jurisdiction aver
CTA Case No, 3599,

Anent the cecond issuse of whether or not petitioner
ig liable for deficiency premium taxes in Lthe amounts
of B2,122.05 and E526.51 for the years 1975 and 1976,
respectively, the rule is that it is incumbent upon
petitioner or it is duty bound to preve that it is not
liable, therefore. Not only did it not come forward
and produce its evidence that it has paid the same, it
nevertheless had, through its chief accountant, Myrna
C. Pascua, in fact, asserted its "willing(ness) to pay

the premium tax of B2,122.03"(Annex B, CTA 3551 rec.,
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pe 5) for 1975, which liability it implisdly admit-
ted and, hence, petitioner is conscquently liable and
for which we so hold, In the same vein, petitioner
aqually did not introduce evidence to assail the
legality of this portion of the assessment, but had
again asgerted, thru its said chief acceountant, its
"willing(ness) to pay the premium tax of B526,51"
(Anviex B, CTA 3529 rec., p. 6), which it had implied-
1y admitted and,bhence, is consequently liable, there-
fore, and which we do hereby equally so hold.

With respect to the third igmue, petitioner had
satisfied us with overwhelming proofs, which are not
only convincing but satisfactory, and which renders

the assessment against it without force and effect in

co far as the documentary and science stamp taxes for

~J

¥

the years 197%, 1976 and 1977 in the amounts of
131,135,687 and B118,547,75, respectively, are con-
cernad, The original of all the insurance policies
issued by petitioner for 1975, and 1976 and 1977 in
question were presented, together with the corres-
ponding documentary and science stamps affixed thereon
(Exhibits A to 56-90-a; Exh, E) were duly identified

and testified to by Myrna Pascua, chief accountant

o
oo
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of petitioner. (pp. 7-8, t.s.n., Junc 3, 1989%)
Documentary stamp taxes are deemed pald by the affix-
ture of doecumentary stamp to the document or instiu-
ment toxed, (Fireman®s Fund Irnsurance v, Comm., of
Int. Rev., CTA 1622, May 24, 1969.) With these
abundant evidence on hand, the burden ol proof during
the hearing of these cases had shifted to respondent

Commis

ioner of Internal Revenue., 1t wos thereafter
the turn of respondent bto present his evidence but

1

these documentary and testimonial evidence presented

by peliticner were never rebutte& by him. No lota of
evidence was cver shawn by respondent, He did net
cven formally present the reports of Editha L. Pens
Senior Revenue Examiner, dated July 6, 1981 (p. 41,
BIR rec. in CTA Case No, 35513 p. 51, BIR rec, in CTA
Case No. 359%), or called the latter to personally
testify on the veracity and truth of the centents of
gsuch reports and also on the other supporting documents
These cases having been submitted for our decision
based only on the records and the pleadings.by counsel
for respondent Commissioner of Internal Revenue, the

¢

latter had not complied with his burden of adequately
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and legally sustaining or supporting his assessmont
by actual facts Lhru the media of compelling and
satisfactory evidence, with reespect to the document-
ary and scicnce stamp taxes demanded to be paid by

petitioner for the years 1975, and 1975 ond 1977, in

D

the respective amounts of Bl31,135,87 and B118,547,75,

This Court cannot presume a taxpayer's liability
simply becosuse of Lthe existence of an assessment
against it without more,since an assessment which

is nol bascd on actual facts ecestablished by evidonce
presented by respondent cannot stand the scarching

test of judicial dingquiry and scrutiny. (Benipayo vs.

Coll., of Int, Revewie, G.R. L-13656, Jan. 31, 1962.)

pondentfs assessment against petitioncer for
1975 (Exh. A), it appears that the premiums collected
nn the insurance policies issued in that year is

B3,2%67,217.56 and documentary and science stamp taxes

due ampunted to BIOU,437,%2, In p

Ty
Y

titioner's summary

of documentary and science stoamp taxes for 1975 and

1976 and 1977 affixed on the insurance policies (Exh. [,
p. 53, CTA 3551 ree,), it issued insurance policies

on which the premium tax collecled in the smount

nf E3,347,917.56 and the corresponding documentary
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and science stamp taxes affixed thereon amounted to
B100,427.52 (p. 6, t.s.n., June 3, 198%)and is exactly
in the amcunt as assessed by pe thlono; With regard
to that portion of the assessment of EY0,698,
documentary and science stamp tax alleged to be
"payable {on) Jan. 1, 1975", this obviously refer,

ag correctly ohserved by petitioner's counsel, to

year 1974 and prior years which is therefore not in
issunr in this dase, since the issues in these cases

refer to liabilities for documentavy and

&)
-

~ience stamp
taxes For 1975, 1976 and 1977, and there 1s no basis
of that assessment as in fact respondent has not pre-
sented any evidence to sustain the same. It has no
actual foundation therefore upon which 1t can stand.
In respondent's assessment for 1976 and 1977
(Exh, A-1), the premiums collected per investigation
by respondent for insurance policies issued in 1976
is B3,646,409,28 and the documentary and science stamp

taxes due is B109,392,29, while for 1977, the tuxable

-

amount due per iavestigation is E3,672(

~i
el
o=
-
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b
documentary and science stamps due is RI108,625.9
On the insurance policies actually issued by

petitioner in 1976 (Exh, E) on which premiums collected
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amounted to E3,612,237.95 and documentary and science
gtamp taxea affixed amounted to EL08,367.,17 (p. 6,
t.a.n., Jdune 3, 1985) there is a discrepancy of
PL,B16.17, against the assessed liability of document-
aty and science stamp taxes of BIRY, 597,28 for 17976.
However, not only is this amount of discrecpancy neqg.-
ligible, from the evidence presented, the amount paid
by peltitioner as documentary and science stamp taxes
for 1976 stands as correct, there being no conbrary
evidence of respondent to sustain his finding of
R109,392.28, Hence, the documentary and science octamp
taxes for 1976 is deemed paid,

On the isswed insurance policies for 1977, on
which the premiums actually ccllected amounted to
B3,620,798.23 and the documentary and science stamps
actually affixed therecon amounted to B108,625%.%6, the
insurance policies actually issucd by petitioner for
1977, op which the corresponding documentatry and
science stamp taxes due and affixed thereon amounted
to B108,623.,96 (p. 7, tsn, June 3, 1985}, ig
exactly the same figure appraring in the assessment

for the year 1977. This assessed dacumentary and
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science stamp taxes for 1977 is accordingly deemed
paid in full.

In all these taxable years 1975, 1976 and 1977
in questicn, we are fully satisfied with the over-
whelming and satisfactory evidence as aforesaid
showing the proper issuance of the insurance policies
and the collections from and payments made by peti-
tioner, among others, of the documentary and science
stamp tLaxes thereon and, hence, said assessments in
question, insofar as the documentary and stamp taxes
are concerned, are hereby modified accordingly.

The defense asserted by respondent in his

"Manifestation”, filed with this Court on September 18,

1986, after the issues have been joined by his filing
of his answer, to the effect that petitioner has not
affixed the required documentary and science stamp
taxes in the policies petitioner issued during the
years 1975, 1976 and 1977 and that the documentary
and science stamps in denominations of El0 and above,
used by petitioner, were withdrawn from circulaticn
and are without value under P.D. No. 1045 as imple-

mented by Rev. Reg. Mo, 9-76, is without merit. This

~

defense mugst have been only an afterthought inasmuch

240



as 1t was never plecaded in the Answer to the herein
peti£ions for review or even in a motion to dismiss.
It is to be borne in mind that defenses such as
the above which is not pleaded in the pleadings are
deemed waived. (Sec. 2, Rule 9, Revised Rulecs of
Court.) And the "Manifestation" eof petitioner is
not one of those "Pleadings" allowed and contemplated
under the Rules of Court, (Sec, 2, Rule 6, Revised
Rules of Court.) This defense not having been pro-
perly pleaded, therefore, it is deemed waived., AL
any rate, no cvidence was ever presented by respon-
dent's counsel in the hearing of the cases before
this Court to establish this belabored defense which
raises an issue of fact. As stated heretofore, this
Court bhas nncé pronounced that documentary stamp

taxes are deemed paid when affixed to the document
and instrument taxed. (Fireman's Fund Insurance vs.
Comm, of Int. Rev., op. cit.)

Finally, with respect to the compromise penalties
demanded from éetitioner in the sums of B400 and
B650 in CTA Cases Mos, 3551 and 3599, respectively,

by respondent Commissioner of Internal Revenue, it
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has been judiciolly held thoat compromise penaltics
being an imposition based upon mutusl agrcement or
consent by petitioner, and not having agreed to this
imnosibtions, petitioner is noi liable to pay theso
compromise penaltiss of BIOL and E650 nr a tobal sum
of B1,050, (Phil. Int, Fair Inc. vs. Coll, of Int,
Reve, 4 SCRA 774, 781-782; Coll., of 1Int. Rev. vs., o1,
G.R, L-11274, Nov. 28, 1958; Rizal Motors Inc. v,
Comm. of Int, Rev., CTA 1985, Dec, 27, 1972,)

WHEREFORKE, in view of the foregoing findings, the
assessments arrived at In the decisions of respondont
Commissioner of Internal Revenue appealed {rom arve
hereby modified,

.

Fetitioney is heredby ordered to pay anly the asums
of B2,122.05 and B326.51 as deficiency premium faxen,
inclusive of the 254 penalty thereon [or labte payment,

fpr the years 1975 and 1976, to the respondent Com-

missioner of Interna

levenue within 3 days from ihie

te Lhis decision becomes final and executory,

da
No costs,

S0 CROLERED

Quezon City, October 15,

v
P'%!ANTF /. ROAQUIN

/AmWOhfd*L Judae
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irpﬂldlng Judge

|\ E i a@,wﬁ"‘ 24 2

.



