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DECIS8ION

fhis i# =u wppeel fron the decigion of the Lome
missicner of internal Revenue de:ying petltiousr's
elain for refund of the emount of #2,882,95, repre-
senting 04 of the specific iaxes pald on 72,150.879
liters of aviatlion (high octane) gessliine used in
avietion by tihw petitioner during the period from
August 1, 1956 to May 31, 1957.

There is no question ws to the facts in this
ease. The perties submitied this csse for deotermi=
nation based splely on the “Stipulaticn of Faects™
(ppe J8=b40,4 Cii rec,, hereinafter referred to as
Stifzets) which Lhey filed wita tuds Court em
April &, 1942,

The petiti.aer is the Opecial Adaministrator
of ihe :*.atata: @ Faul I, Gunng sn seerican cltigen
who, during his lifetime and since 1951, owned a:«d
operated an air transportation business peidering
donestie services Eqﬂer th& business name and siyle
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of Philiprine Av:lati?;n Pevelopment (hereinsfter
referred to as FAD), (Par. 1, Stifects).

During the periocd from fLugust 1, 1956 %o May
31, 1957, PAD purchased a total of 19,075 gullons
or 72,198,375 liters of aviatiom (hizh cetane) gas=-
olire from its prineipsl supplier, Caltex (Fhil,.)
ive, (Far, 2, Stifacts; See p, 1, EIR rec,) PFrior
to the purchases by PAD, the specific tazes n the
seid 72,198,875 1iters of gaecline were paid by
Caltex (Phil,) Tne, at the rate of #0,08 per liter
of volume capecity, pursuant to Segtion 142 ir re-
latiorn to Section 12% of the Fational Internal Reve-
nue Code, sg thet the price at which PAD bought the

gasoline, included the correspcnding specific texes,

(Par, 3, “%ifacts)
It 2las appears that the gescline purchased
fyom Caltex (Phil,) Tne,, were exclusively ussd by

the petitioner for aviation purposes, {(Per. &, 0ii-

factsy See p, 2, NIR rec,) Vowsver, of the 72,198,875

liters of swiation gasoline, the petitioner used
1.1;150.685 1iters, during the period from August,
1956 to Cctober 2, 195€. (Per, 5, ftifects)

. On August 1, 1959, the petitioner filed a claim
with the resrondent for the pefund of the amount of
P2,082,95 raﬁnunting €058 of specific taxes psaid on
the 72,198,87% liters of aviation (high oectane) gas-
oline, under the provisiocns of Hepublie Act No. 759,
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In support of his applieation for tax refund, the
petitioner submitted a certification issued by Caltax
(Phil.) Inc., of the purchase by PAD of 72,198.87%
liters of aviation gesoline and the affidavit of the
then Administrator, Nathaniel I, Cunn, e the effect
that 2ll of sald gasoline were used by PAD for avia-
tion purposes only. (Par. 6, Btifacts) See pp. 3-5,
BIR ree.)

The respondent, in & ruling deated August 2%,

1958 whieh was received by the petitioner on Septen=
ber b, 1958, denied the application for refund of spe-
eific taxes. (Par. 7, 5tifsctsy Hee p, 6, BIR rec,)
Hence, the present appeal,

The petitioner conterxis that pursuani tc the
provisions of Republie Aet No. 755, and under the
parity apendment to the FPhllippine Constitution,
the Philippine Aviation Development (PAD) which was
owned by an Ameriecan eitizen, enjoyed and still enjoys
the same rights as Filipino eitigens g8 to the condi-
tions - ineludimg privileges in the matter of taxation -
under which & publie utility may be operated, On the
other hand, the respondent econtends that this Court
has noe jurisdietion over this case insofar as it
concerns the gascline used prier to Uetober 3, 19563
that a clain for refund of specific taxes on aviation
gasoline does not fall within the parity rights prove
isicns of our Constitution; and that the petitioner
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failed to comply with the requirshents prescribed
by Republiec Aet No., 795 undér which he filed the
present setion for refund.

The pertinent provisions of Lecticn 142 of the
Nationel Internsl llevenue Cude, a8 amended by Republle
tet lo. 799, provide as followss
"Sac. 1‘!2. 2 8

‘ :
anﬂ moter funls, tharc shell
h coueut-d the following taxes:

X kS A X A X

“{c) sephtha, s and 21l other sie
milar products of ﬂut.:l tian&;_um
W&.&mmi

X X § 8 i b § o

X A i X i S

granted In raraot to the ails uled in aﬂut.iun
Dy eitizens aud corporatlions of feoreign countries
whieh do not grant equiveleni refunds or exemp-
tions In pegpect %o similar oils used in swidtlion
by eitizens and copporstions of the Phillppines.”
(Underscoring supplied.) .

Anc the “uﬁimm Apparded to the Constitutiomn",
more commonly kuown ac the "Farliy Asendoent", reads
in part as follows: . ‘
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“*Kotwithstending the pruvlninna of section
one, Article Thirteen, and seclilion eight, Arti-
cle Fourtean, of the foregoing ccunstitution,
Suttng She sTEastinity oF She Bxvestive Agrove
ment erntered inio by the President of the Phil-
iprines with the Fresident of the United Ltates
ot the fourth of July, nirsteen hundred and
forty-six, pursuant to the previsions of Come
mauv.nlth Aet Bumbered Eevern hundred snd thirtye
three, but in no czee to extend beyond the third
of July, nineveen hundred &«nd seventy-four, x 1

X x ty.!m.?m;}uuﬂ 80 ‘
mgm To 311 Povas of Fasiamse
enterprise pwned or ecntrolied, directly or ine
uﬂeﬂy, by uitizms ar the "n:l.m stau-, m

pipes or eorporstions er aasceialisns awnodiur

contpellied by citizens cf the ‘hilippines, (Undere

seoring supplied,)

Before going into the merits of the case, let
us first eonsider the questlon of jurisdieticn over
a part of the amount elaimed in the present petition
for refund.

we fird that, as eorroctly contended by the res-
pondent, this Jourt ras oo Jurisdiction over this
case Insofar ss it concerns the geasclioe used prior
to Bétwbtr 3, 19%6, The 1n:tant_pltttlunAfor review
was Tiled with this Court or Cotober 3, 1958, IThere-
fore, with regard tc the cleaim for refund of specifie
taxes on the gascline used prior to Coteber 3, 1956,
and pursuant to Seetion 306 of the National lnternal
Revenue Code, thiz Court has no Jurisdlciion over the
same inasmuch as noure th.unma years had alresdy
elapsed when the present appesl was filed. (in re
Claim for Refund of fpeeific Tax « Jantss suyire
Airways, Ltd,, and Cathay Pacific Airways, Ltd.,
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S7A Tax Appeals Nos. 105 & 106, Aug. 11, 1953)

It is sn aduitted faet that out of the 72,156,879
liters of sviation gesolipe im question, 11,150,685
1iters vere used prior to uUctober 3, 1956. (Par. 9,
Stifacts) Therefore, from October 3, 1956 to May 31,
19%7, the petitioner used 61,04%8.1%9 liters of aviation
gesoline, The llouui of specific tax ihsrecn, com-
puted at the rate of #0,08 per liter, is vk, 883,56,
508 of which is #2,4%1,93, which is the only amount
over which thls Court hes jurisdicetlon to determine
whethep or not 4% should be refunded (o the petitiomer
under the provisions of Repuablioe AutFEgLiEEE in relu~
tion %o the Crdinsnce appended to the rhilippine Com=
atitutiva.

Now = interpreting end applyling the sbove-guoted
provisions of Section 1N2 of the Tax Cade, as amended
by Hepublie iet No. 759, and the ordinance appended
to the Constitutlon, o the case ni bar, we ure of
the opinion amd so hold that the petitioner nerein
is entitied to the refund of the specific taxes in
question in the total asount of #2,441.93. in the
present cuse, thers is no qaastiug that the petitioner
hes subaitted a asvworu gertificate satlsfastory to
the Coumissioner of internal ievenue proving that
the 61,040,19 lisers of gasoline wers actually used
in sviation during the periocd under review. (PFar. W,
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Ssifsets) Houle 2lso thsl the petiticper 15 admite
tediy & citigen o the lnited states o Ameries,
(Par. 1', Stifectis)
Tpder Section 142 of the Tax Ucde, as smended
by Republie Aot ho. 755, Fillplne eltizsns apar&ti.ax
an air trersportaticn busliees - & putlle utility -
are eniitled Lo a fifty per cent (5U.) exemptisn
froe the paywent of Lhe specific tax ci the gsscline
sctually ased ir svislion., Iinasmuch &3 pursuant to
the Urdinsnce appended te ithe Lemstituticn, "the oper-
;tlun ¢f publie utilitlies, th&ll;. 4§ cpen to any person,
be open to eitizens of the United 5tatas X X X iu the
2316 LaLner ss to, and under the zase con@ilions im~
posed upon, citigens of the Muilippines", we see Lo
valld reascn 1o deny lhe Mtltiamr' nerein the benew
fit of usytial exenption from the peyment of spescifie
tax on aviatiion gascline. Ls corrsctly contended by
the petitloner, americen citizoens engoy the same Prights
and privileges as Ullijino eih‘.m i the eperation
of & publie utility, like an aiy transporiailon busie
ness, ineluding exeaptlous in the waller ot.tmtinn.
WIEREFEHE, iu view of the Toregulig cuvnsidera~
tions, the decisicn sppealed from (s Leredy modiflied,
&nd the responcent ig hereby ordered o refund to
the petivicner the sum of rz,wt.% which regresents
£ifsy percent (504) of the specific taxes paid on
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the 61,048.19 liters of gasoline actually used
in aviation, without proncuncemeni as %o costs.

80 ORDERED.
Manile, Philippines, January 7, 1963.

WE CORCDE

/ 0
Fresiding Judge .

ROMAN M. UMALI
Assocliate Judge
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