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1970,

REPUBLIC OF THE PHILIPPINES

COURT OF TAX APPEALS
X QUEZON CITY

i
. |

UNIUN GLASS & CONTALINER
CURPURATION,

-

Fetitioner,
- Versus = . C.T.A. CASE NO, 2352

COMMISSICHER OF INRTERNAL

REVENUE, |

_ Respondent, T~ .
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This has reference to a claim for refund or tax

credit in the amcunt cf »95,184,03, representing pe-

= e=TKLY

LW

titioner's alleged overpaid manufacturer's sales tax

il o

for the period from February 18, 1968 to December 31,

Petitioner, Union Glass & Container Corporation, 2
is a dngnntic corporation duly organized and existing |
under the laws of the Phili pines, It is engeged in
the manufacture of glass products on the gross selling
price of which it pays a 7% manufacturer’s saie;h;;;_mm-f. ¥
imposed by Secticn 186 of the Tax Code., 1In tha:mnnu- |

facture of glass prndu&t:, petitioner uses varigus

raw materials like silica sand, feldspar, linestone, "
gypsum and dolomite, among others, which are purchesed ) )
from di’fhrgnt mining cowmpanies which pafa ad w- d
tax pursuant to Section 240 cof the Tax Code, (see
i3 !
m.wt:%*j‘*' |
' i 3
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Exh, “"A", pp. 1412; BlR rec;. PPe 74-85; see alsc
2nd Indoraemént of the BIR dated April 1v, 1974,
p. 95, BIR rec.)

It appears that petiti;ner pa%d'the total amount
of rl,359,771.83 :éprnsgnting the 7% manufacturer's
sales tax on the sale cf the fihiﬂh&d.prcducts under

varicus official receipt numbers on different stated

dates, without deducting. the cost of rew matgprials,

to wit:

LaR. Number Date Amount {BIR rec,)
2342630 3.20=60 42,362,46 p. 71
2363792 4-22-68 51,010,12 69
2363963 S5=40-68 48, 385.94 67
2364424 6=-20=68 56,562,13 65
2365163 T=l0=68 27,012.92 63
2366078 E=20=66 70,846,229 €1
2366520 Gl Gmafd 36,660, 36 59
3487093 10=21=&8 68,855,110 87
3487517 11-15-68 43,148 ,63 55
348R072 12-20-68 44,865,45 53
0816442 1-20-6% 34,262,22 51
0817579 2-19-69 40,168,21 45
QEl1E417 3=18=£%9 45,511.26 47
0822035 4=21=065 44,03E,15 i5
0B22248 Bl =fb 36, 320,74 43
0822813 B=lt=fY 51,96%,04 41
0623477 7=17=£9 31,859.63 39
cB824077 B=1Y~fY 33,125,511 37
0824572 S=lE=E9 40, 355,50 35
0825227 10=-20=-6% 62,205,.52 33
ne25623 11=-15=-69 30, 304,20 31

Sub=total . . «» £ 9
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CaR. Number

0826044
0827823
0829864
0831920
08134944
135941-1
1418941
197300-8
1977665
265916-B
2ELOBE-R
262113=-E
3106808
310731-B

Date

. 12-19-69 P

1-19-70
2=-20-70
3=-1E-70

- 4=20-70C

S~20-70

6-~1%=70

7-20~E0
B-20=70
9-21-70
10-20-70
11-23-70
12=21-70
1=20-T71

Amcunt (BIR ggg,)
24,336,34 Pe 29
31,653,.2% 27
55,344 .35 25
48,421 .80 23
48,202 .27 21
56,202,.86 19
60,466,.76 17
48,773.94 15
43,63%9,21 13
65,747 .76 11
74,0%0,96 9
38,944.08 - . 97
23,530.21 5

] 3

sub-total . . . £ 438.868.50

GRAKRD TUTAL .

In a letter dated F&erﬂryAB, 1971, petitioner,

thru its acccuntant, wrote the Bureau of Internal Re-

venue stating that ic has overpaid 7% sales tax cover-

ing the pericd from February 18, 1%6E toc December 31,

1970, to the extent of »95,164,03, corresponding to

the 7% sales tax on the ccst of the raw materials,

which it ocught to have previcusly deducted from the

gross selling price oi the tiniahﬂd products, The

cuost of the raw materials consisting of silica sand,

feldspar, limestone, gypsum and dclomite, ua# in the

total amcunt of Pl,359,771.83, computed as follows:

5ilica sand

Beldspar
Limestone
Gypsum
Dolomite

Total .

¢ 908,301,59

258,747,.33
152,242.49
21,027.44
9,452,499

£L,359,771,.83

"-r:'ﬁ.*'_.__,.w.}-—ph
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Fetitioner asserted that while it is true that the
rule then was that the above raw materiazls, being mi-
neral products exempt from sales tax bursuant.to
section 188(c) of the Tax Cbde, and cannct be deducted
for purposes of computing the manufacturer's tax, ‘
(pp. B6-8BE, IR rec,) this rule, was hoycver revgked
by the fulinq of this Court in the case of Fhilippine
Pipes and ngchandising Corporation (CTA Case No,
1858, July 28, 1570). citing the decision of the
Supreme Court in the case of Republic Flour Mills,
Inc., vs, Commiasioner of Intern&l Revenue (G.R. No.
1L~25602, February 18, 1970, 31 SCRA 52&),'a;d stating
that the value of cement, which 15 a mineral Lroduct
exempt from sales tax under section 188 (0), utilized
in the manufacture or production }f another article
or product, is aaductible'frcm the grogs selling price
of the manufactured product, Ba#ed upon the above,
petiticner sought the refund or tax credit cf the
amaun:.cf P95,184,03 as overpaid 7. manufacturer's
sales tax, . |

Due to respondent's apparent inaction over petie
ticner's claim for tax credit uf refund, petitiocner,
aware of the prescriptive pericd provided by law,
fi;ad the 1ﬁntant petition for review on November 24,
1971, Incidentally, it is noted that at a much later

date, 1.,e,, on May 14, 1974, long after the instant

P T
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judicial claim for refund or credit has been brought
to this Court, respondent denied in writing peti-
tioner's administrative claim for refund or credit
based upon a verification report of an examiner

(See p. 97, BIR rec.), the third paragraph of which

states:
o x x

Your contention is without merit
because it was ascertained during the
investigation that the raw materials
in guestion were supplied by cdifferent

mining companies who paid ad v!;%ggg
taxes on the mineral products sold to

you, Since the said mineral products
were not taxed under the same Section
(186) of the Tax Code as the finished
glass products, the cost thereof can=-
not be deducted from the gross sales
realized by you for purposes of com-
puting the correct 7% sales tax on
the finished products,"”

Since there is no dispute as to the facts of the
case, the parties, through their resrective counsels,
agreed to submit this case on the basis of the plead-
ings, records and memoranda.

Confronting the Court for resolution are gues-
tions which are pufely legal, to wit:

(1) Wwhether or not the total cost

or value of the raw materials used in

the manufacture of finished glass pro-

ducts, which were supplied by different

mining companies which paid ad valorem

taxes thereon, are deductible from the

" gross selling price of the finished pro-

ducts for purposes of computing the 7%
manufacturer's sales tax; and
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- (2) #hether or not the clalm for

refund on taxes pald mors than two

years from the date of the filino of

the petition for review on MNovember

24, 1971, 1s harred by priscriptiant

As regards the flrst lesue, petitioner asserts
that, as per the declelon in the case of Phillppine
Plpes and Eer:haﬁd.uing Cognoration ve, Commissioner
of Internal Revenue, ;ugi., and the declelon of the
Tupreme Court in the cose of Atlas Fertl izer Corp-
oration vs, Commisaloner of Internal Hevenue,
1-27813, August 15, 1975, 66 SCRA 165, the doctrine
lald down therein le tha+‘under thd_plﬁvlglpnl of
Sectlion lib-A of the Matlonal Internsl Tevenue Code, -
: thl,:a;t of raw meterlals weed in the manufacture or
praduction of 3 finlshed article ar sroduct 13 deduct-
{ble from the groes sii;lng price aof the flnished
'prndu:t for the purpose of computling, the =ales tax
thereons Hence, petitioner claims to be cntitled to -
a8 refund or tax credlt of 795,184,793, as overpaid manu-
facturer'’s sales tax, inssmuch as Lt did not deduct the
vialue of the aforesald raw materials, in the *total
amount of PI,SEQ.?fl;BE. used in th&“m&nufiﬂtuxt of
vlaes products which 1t subsequently. solid,

Agalnat petitionce's 1tnnd.'hauevrt. reesondont
contenss ciherwise azguings (1) that the decision in
the case of Phlitppini Pipes and erchandieing Corpo-
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ration vs. Commissioner of Internal Revenue, supra,
is inapplicable in this case inasmuch as the issue
and the law involved therein is not the same as the
lsﬁuo and the law ihvolvud in the present case; ;nd
that the‘facgs in aforecited case are entirely diffe-
rent; (2) that the provisions of Section 186 of the
Ngtionll Internal Revénuo Code clcirly limit. the
deduction only to the total cost of raw materials
which Qore previocusly taxed under Section 186 or
Section 189 of the Tax Code; or stated otherwise, that
the ccostsof raw materials which were not subjected

to tax under Section 186, are not deductible for the
purpcse of con?utlnq said sales tax; and that (3)
Section 186-A of the ¢ld Tax Code is not applicable
to this case since the said provision of law refers
only to tax exempt products, explicitly exempted by
virtue of a statute or law other than the Natipnal
Internal Revenue.ﬁuﬁe. ‘Rcspondantfvigcrwuﬂlr inaists
that the case of Republic Flour Mills, cited by pe-
titiomer, does mot apply because the facts and issues
in the said c&so are different from those in the cns;
at bar; (4) that the decision in Atlas Pertiliser Cor-
poration vs, Cosmissioner of Internal Revenue, G.R.
No, L-27813, Aug. 15, 1975, 66 S5CRA 165, likewise,

is not applicable for the same reascn that the facts
of the aforecited case are not similar to the instant

" case; and (5) that there is no proof that the sales

.....
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tax on the minerals has been previously paid.

Section 186-A which was inserted between Sec-
tions 186 & 187 of the National Internal Revenue
Code, by virtue of Republic Act No, 2025, which
took effect on June 22, 1937, states:

*Sec. 186~A, vwhenever a tax free

product is utilized in the menufacture

or production of any article, in the de-

termination of the value of such finished

article, the value of such tax free pro-

duct mn be deducted.”

On July 15, 1957, the Buresu of Internal Revenue
issued General Circular Ne, V=252, enforcing strictly
the provisions ef sald section to wit:

x N X

a new section., The “tcx-freo ptodm:t nen-
tioned in this new section has reference to
raw materials purchased from tax-exempt in-
dustries., Before its enactment, the cost of

raw materials sed from tax exempt in-
dustries is ¢ fox mpaus of the sales
tax, deductible from gross selling w:lco
of articles manufactured therefrom.
virtue of its enactment, the cost of uﬁ
raw materials is now deductible.

p 4 X b
In deciding the case of Philippine Pipes and Mer-
chandising Corporation, supra, which concerned a similar
issue, this Court resolved the seme in this wise:
Thus, cement is now a mineral product
under Section 246 of the National Internal
Revenue Code by virtue of Republic Act No.

1299 which effect on June 16, 1955,
amending sald section 246, Being now 2 ai-
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neral product it is exempt from sales taxes

under Section 188(c) of the Revenue Code.

In effect in said G.R. Ko, L-20563 the Court

declared refundable the sales taxes the right
- to which had not prescribed yet,

The reason for the exemption of mineral
products from sales taxes is expressed in
Philam Mining, Inc, v. Hon, Melecic R, Domingo,
Commissicner of Internal Revenue, CTA Case
No. 935, June 29, 1964 in this language:

The minerals and mineral products
which are exempt from the sales tax un-
der Section l88(c) of the Revenue Code
are those which are obtained from mi-
neral lands and are subject to the mi-
ning tax provided in Title V1II of the
Revenue Code. The reascn for the exempt-
ion is that the mining taxes appear to
be adequate as a means of taxing the
mining industry.

Under this section, it is proposed
further to exempt from the sales tax,
sales and consignments of minerals and
mineral products by the lessee, concessio-
naire, or owner of the mineral land from
which removed, because the rate proposed
under special mining taxation appear to
be adequate as a mecans of taxing the mi-
ning industry. Minerals and mineral
products extracted from mineral lands
covered by lease are subject under another
section to a royalty of 1l of the actual
market value of the annual gross output
of the minerals or mineral procducts ex-
tracted or produced from mineral lands,
e ¢« o INn addition to the royvalty above
stated, the lessee of the mineral lands
pays a rental ¢f Pl per hectare ¢r frac-
tion of a hectare of the mineral lands
-leased, It seems fair and just, there-
fore, that szles &nd consignments of
minerals and mineral products by the
lessee, concessionaire or owner of
mineral lands should be tax exempt from
tax. (vol. 1I, Report of the Tax Com-
mission of the Phil, on National Inter-
nal)navenue Taxes, Peb, 1939, pp. 202~
203 :

— e em e

.....
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The fact however that cement is now a
*mineral product” because of the passage of
Republic Ac¢t Ko, 1299 on June 16, 1955, a-
mending section 246 of the Revenue Code,
and hence not subject to sales tax does not
necessarily mean: that its value is not
deductible from the gross sales ¢f the ma-
nufactured concrete products.

Secticn 186(A) of the Kational Internal
Revenue Code provides:

whenever a tax-free product is
utilized in the manufacture or pro-
duction of any article, in the deter-
mination of the value of such finished
article, the value ¢of such tax-free i}
product shall be deducted. (Added by

In Republic Flour Mills, Inc, v. The Commis-
sioner of Internal Revenue and the Court of
Tax Appeals, G.K. No, L-25602, Peb., 18, 1970,
the Supreme Court held that the phrase “tax-
free product"” refers ordinarily and commonly
to a material or article exempted from pay-
ment of tax. The phrase is "all encompassing”
and is not limited to procducts of tax-exempt
industry. Thus it said that the value of
wheat grains imported exempt from advance
sales tax in 1958 and used for the manufacture
of flour in 1959 was deductible from the gross
sales of the manufactured flour in 1959, Un-
der this doctrine the value of tax-free cement
used in the manufacture ¢of cement pipes is
necessarily deductible from the gross sales
of cement pipes.

Needless to say, whether cement gua cement
is subject to sales tax or nct, its value is
apparently deductible from the gross sales of
manufactured products using same as raw material,
The aforecited decisicn is decisive in res lving

the issue at bar, and following the principle of
Btare decisig, the dcctrine laid down therein is
clearly applicable herein inasmuch as there is an

analogy between the @ateriallfacts of the decision
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: relied upcn and those of the present case,

Another case in point is that of Atlas Pertili-
zer chpo;ntion VS, Commissiénor'ot Internal Revenue,
G.R. No. L=27813, August 15, 1975, m. sharais
the Supreme Court upheld the a;ductibinty of the
coast of mineral products used in the manufacture of
f;rtiliner. Pertinently, in resoclving the basic

issue therein, the Supreme Court held, thus:

1. We have assiduously scrutinized
the pertinent Congressiocnal records to
evaluate the merit of the argument that
Section 186-A was incorporated into the
Tax Code to benefit exclusively new and
necessary industries established under
R.A. 901, and have failed to find any in-
dication that the policy and intent of
R.h. 2025 are as pointed out by the Com-
missioner, A close analysis of R.A,

2025 would show that except for a section
amending the tax on capital gains, that
statute’s amendatcry provisions are con-.
fined to Title V of the Tax Code which
governs the privilege tax on business

and occupations and, in particular, to
the provisions cf the said title on fixed
percentage (sales) taxes, that is, sections 180

11
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to 189. No mention at all of R.A, 901 is
made in Secticon 186-A; words relating the
latter to the former should be found with-
out difficulty if the two are related.

The placement of Section 186-A in the

Tax Code is yuite striking. Section 186 is

: undeniably & general provisicn which ordains
a uniform rate of sales tax on all articles
not otherwise enumerated in other sections
of the Tax Code imposing a specific rate of
sales tax, It alsoc grants producers and ma-
nufacturers the right tc deduct from the .
gross value of their {inished producta the
cost of raw materials input subject to tax
‘under the said secticn and section 1869, This
poelicy appears to be uniformly provided for
in the other sections of the Code dealing
with sales taxes, namely, secticons 183, 184,
185 and 189, The interposition of Section
186-A among those provisions of the Tax Code
clearly indicates or in the very least com-
pelling implies but a singular legislative
purpose, which is to extend (even as it li-
mits the applicability of) Section 186-A to
raw materials the sale of which is exempt
from sales tax,

in R blic F M nc ' ommis—
v e we repudiated the
argument at Section =A applies only -to

tax exempt industries established under R.A,
901 as prescribed in EIR Circular No. V=252
dated July 15, 1957. "Indeed," the Court
said, "if the Commissicner's definition were
correct, it would be logical to expect that
Section 186-A of the Tax Code (ante), instead
of referring to 'a tax-free product' utilized
in the manufacture of dther articles, would
have prouclaimed the deductibility of the value

of 'products of a tax exempt industry x x x
utilized in the manufacture or pruduction of
any article.'"

2. The Commissioner end the tax court
are correct in their insistence that the.
exemption from the payment of the sales tax
provided by Section 188(c) of the Tax Code
in favor of one who sells a mineral or mineral
product applies cnly when this commodity is
sold or exchanged Ly the lessee, concessionaire
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or owner of the mineral land from which the
mineral or mineral product is removed. The
words used in Section 188(c) plainly and
literally support this view, The evidence
on record, as contended by the Commissioner
and correctly sustained by the tax Court,
does not show that ACMDC is a lessee, con-
cessionaire or owner of the mineral land

from which the pyrite bought by the APFPC was
removed, For this reason, AFC is misled in
invoking Section 186(c) and Section 186-%

of the Tax Code. The latter section allcws

a manufacturer or prcducer of an article sub-
ject to the sales tax the right tc deduct
from the gross selling price or gross value
in money thereof the value cof a tax-free
product used in the manufacture or production
of the finished article. Since AFC failed to
show that it acguired the pyrite in cuestion
from ACMDC under circumstances that call for
the aprlication of the exemption granted un-
der Section 188(c), the sale of the said py-
rite cannot therefcre be considered exempt
from the sales tax, and deduction under
Section l86-A of the cost of such pyrite from
the gross selling price of fertilizer sold

by AFC to its customers would not be appro-
priate.

< The non-applicability of Secticns lE8
and l86-A to the purchases cf pyrite made
by AFC from ACMDC, however, makes it obvicus
that ACMDC's pyrite sales to AFC are subject

- to the sales tax under Section 186 of the
Tax Code, pyrite not being one of the products
or commedities menticned in sections 184 and
185 of the Tax Code,

Section 186 (gupra), in essence, pres-
cribes that where an article subject to the
sales tax is not among those enumerated in
Sections 184 and 185 of the Tax Code (which
impose higher rates of sales taxes on the
sale of luxury and semi-luxury items, respec-
tively), a tax of 7% on the gross selling
price or gross value in money of the article
concerned shall be collected once only on
‘every original sale, barter, exchange, and
similar transaction®™ of the said article,
Because of this policy of imposing the sales
tax only once on the original sale, the pro-
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viso of Section 186 states correspondingly
that where articles subject to tax under it
*are manufactured out of materials likewise
subject to tax" under Section 186 or 189 of
the Tax Code, then "“the total cost of such

- materials, as duly established, shall be de-
ductible from the gross selling price or
yross value in wmoney of such manufactured
articles.”

The AFC's submission that under Section
186 of the Tax Code it may deduct the cost
of its local purchases of pyrite from the
"gross selling price cf its fertilizer where-
in the said pyrite was used as an ingredient,
must therefore be upheld,

o the main issue in the case
at bar is ether the AFC is entitled under
the Tax Code to deduct the purchase cost of
the pyrite it used as ingredient in its ma-
nufacture of fertilizer for the purpose of
computing the sales tax it must pay on its
sales of fertilizer, In expounding their
‘respective positions cn this issue, the Coms
missioner of Internal Revenue and the Court
of Tax Appeals appear tc have been confused
by their obsessional precccupation with the
%ﬁﬁigsfﬁai matter of whether or not the ACMIC

pa a sales tax on the pyrite it has

sold to the AFC; they failed to take due
stock of the organic relationghip amcng the
pertinent sections and provisions of the Tax
Code involved (already hereinbefore discussed),
viz., Sections 186, lEé-A and 188(c), as well
ags a precept gquite basic in the field of sales
taxes, '

In view of all the foregoing, we find petitioner's
stand on the first issue meritoricus., The value of
raw materials d;ed by herein petitioner 16 the manu-
facture of glass products is deductible pursuant to
the provisions of Section l86-A in relation to Section

188 (c) of the Niticnal Internal Revenue Code and there

is actually no need tc prove payment of sales tax on

»

14
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the raw materiais in question inasmuch as these
irticlés being sul.ject to ad valorem tax, these
are not, conseguently, subject to sales tax,

As tc the i{s=ue of prescripticn, res,ondent
contends that the claim for refuné corresponding
to the amount cof P65;?31.76 iz already barred by
prescription inasmuch as the said amcunts repre-
‘sent payments made from March 2¢, 1968 to November
19, 1969, which payments were made beyond the two-
year prescriptive pericd provided for under Section
306 of the Naticnal Internal Revenus Code. Since
the petition for review was filed on November 24,
1571, these payments were clearly made cutside the
twc-year periocd prescribed by law,

On the cther hand, petitioner asserts that the
tﬁo-year preaériptive period should be counted, not
from the date of payment of the taxes sought to be
refunded but from the ;rdmulgatinn on February 18,
1970 of the decisicn in Republic Flour Mills, Inc.
vs, Commissicner of Internal Revenue, supra, which
petitioner insists must be treated as a supervening
cause which would entitle it toc the refund, (see
Pe 13, Memo for Fetiticner, p. 37 CTA rec.) In sup-
port thereof, petitioner cites the case of National
Fower Corpeoration vs, Commf¥ssicner of Internal Revenue,

L-18674, January 30, 1970, 31 -“CRA, 113, wherein it
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was held that by reason of the supervening circums-

1

tance, i.e,, the determination by the Collector cf
Customs that the real importer of the goods in gues-
tion was the National rower Corporation which was

exempt from tax, entitled the latter to a refund of

the tax paid,

The law pertinent to the above discussion is
‘Section 306 of the National Internal Revenue Code

which provides:

Sec, 306, of tax erronecusly
or ;;ggggng - No suit Or proceed-
ing shall be maintained in any court for the
recovery of any national internal revenue
tax hereafter alleged to have been erronecus-
ly or illegally assessed or collected, or
of any penalty claimed to have been collected
without autheority, or of any sum alleged to
have been excersive or in any manner wrong-
fully collected until a claim for refund or
credit has been duly filed with the Collector
of Internal Revenue; but such suit or pro-
ceeding may be maintained, whether or not

- sueh tax, penalty, or sum has been paid under

protest or duress, lIn _any case, no such suit
or proceeding shall be begun after the expi-

ration of two years from the date of payment
of the tax or penalty. (Emphasis supplied)

Whether the instant case falls within the ambit

of Secticn 306 is the point in consideration and to
determine this, however, there is a necessity to de-
termine wh.ther.hlike in the Hational'bower Corpo=-
ration vs, Commissioner of Internal Revenue case,
supra, there was in this case a supervening cause

which would entitle patitinnér to the refund of the

16
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payrments made outside of the two-year period as
provided in Section 306 of the National Internal
Revenue Code, . - '

In the case at bar it is noted that petiticner
paid the 7% manufacturer's sales tax on the finished
products without deducting therefzom tie cost of the
raw materials used in the manufactured products in
the light of the Bureau of Internal Revenue's inter-
pretation of Sesction 186-A, embodied in BIR General
Circular No, V-552, limiting or narrowing down the
application of Section 186-A to the deductibility of.
the cost of r&w materials which were purchased from
tax exempt 1ndystries used in the manufacture of
ancther product , In the case of Republie Flour Mills,
however, the Supreme Court defined,the*phrase "tax-
free product" as referring ordinarily and commonly to
a material or article exempted from tax, It went.
further to say that the phrase is "all encompassing®
and is nct limited to products of tax exempt industry.
Furthermore, in the case of Fhilippine Fipes Merchan-

dising Corporaticn, supra, this Court held that cement

which is alsc a mineral product subject to ad valorem

- tax, is deductible for sales tax purposes in accordance

with Section 188 (c) of the Tax Code, In other words,
before the Republic Flour Mills decision, and that

of Fhilippine Fipes and Merchandising Corpcration,

17
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gupra, the rule was that the costs of tax-free ar-

‘ticles used as raw materials were deductible oniy

if the same were purchased from tax-exempt industries
under R.A. 901, Jletiticner's eyes were opened to

this wreng interpretation with regards Section 186-A

. only upon the prumulgation of the above-cited cases

and realized that the mineral ﬁrcd¢ ts used in its
manufacture of glass falls within the contem; laticon
of Section Lﬂé;ﬁ. It would appear therefore thaﬁ
the Bureau of Internal Revenue have made an erroneous
interpretatiocn of Section 186-A and by virtue of
which interpretation have erronecusly collected taxes
from petiticner herein, Petiticoner, therefore, at-
the very start could have availed of a ready cause
of action'by centesting thé said ruling or intervre~
tation of the Bureau of Internal Revenue. It should
have, on its own initiative challenged the legality
of luqh interpretation, pursued the benefitﬁ‘availnhle
under‘ﬁgctinn 18€-A of the Tax Code, and protested
the payments of manufacturer®s szles tax made, AS

it is, petitioner had waited until such time when
the interpretaticn ¢f the Bureau of Internal Revenue
have been mcdified by the Court in a separate action.
1f we were tv allow petiticner to take advantage of

this, we Hbyld be confronted with situaticns wherein
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on the basis of an applicable ruling of a court,
in anothef case, a party would be oﬁtitled to claim
for refund even after two years or even more to the
disadvantage ¢f the Government,
We cannot, therefore, treat the decision in
Republic Flour Mills as a supervening circumstance.,

! . .
It 48 enough tc allow petitioner to take ad-

vantage of the favcrable interpretation of the Supreme

Court, but tc extend its application tc payments made

cdtsige the two-year prescriptive period would render

unstable previcusly consummated trahsnctinns between
the taxpayer and the yovernment, Administrative
officers, in the course of enforcement of the tax law,
‘had made interpretations thereof, but they are not
infallible from committing errors. It is for this
reaaon that Section 306 of the National Internal Re-
venue Code and Séctiﬁn 11 of Republic act No, 1125
have peen ordained for the purypose of granting tni-
payer relief from the improper or illegal assessient
of taxes or the erroneous paywent therectf, However,
once the tax hns-bemn paid, in order that an erronecus
or illegal payment may be reccvered, & claim for re-
fund thereof must be made and an acticn must be ins-
tituted within two (2) years {rom the payment thereof

under the provisionn of Section 306, The commencement

of the action within two years is therefore a mancatory

R . ——

L —
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keéuiremant. The failure to do so renders the tax-
payer without any cause of actinﬂ te obtain re overy
of the erronecusly or illegelly/paid taxes and neces-
sarily bars this Court té hear and determine the
same, (Cuagua Electric Flant Co. Inc. vs. Collector
of Internal Hcvenuc; CTA Case No. 508, July 24.~1958;
Cebu Portland Cement Co., Vs, Commissioner of Internal
Revnnue.'CTﬁ Case No. 345, July 20, 1962; Pacific
Banking Corporation ve, Commissioner of Internal
Rayenue, CTA Case No. 1667, Octcber 29, 1970,)
Iﬁhitu-:QEpce with the discussions made hereto-
fore, this Court has th™refpore no jurisdicticn to
order the refund of the amount of r65,981,76, which
corresponds to payments made from March 20, 196€ to
November 19, 1969, out of the tctai.cluim of peti-
ticner of 795,184,03, The residue of the overpaid

sales tax of P2%,252,27, as comnputed by respondent,

viz

Total Claim =~ #1,359,771.83 x 7% = P95,164,03
Prescribed -  ©941,882.23 x T% = 65,931.76

Filed within
2 years - 417,889,50 x 7% = 29,252,27

having been claimed within two years from the time
of payment is therefore refundable, .
WHEREFORE, in view of all the foregoing, respon-

dent Commissioner of Internal Revenue is hereby

20
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ordered to réfund to petitioner the sum of r29,252,27,
reprcsentinq overpaid manufacture:'s éales tix in
accordance with Secticns 186-A and 188(c) of the
.Natlona; Internal_Ra#enue Code, Without pronouncement
as to costs.

S0 ORLERER,

Luezon City, January 15,’1979.

\~C§Z%222 e )
CUNSTANTE C4 ROALUUIN

Asscciate Judge
/
I CONCUR:

AMANTE WfLLER

Acting Presiding Judge
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