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0ld corporaticn,

At the time ol the transier of sssets and lLia-
bilities of the old pachrsch hotor Ceo,, the estate
of E. Dachracih cwned 33.33m of the capital stock
issued and outstanding of the corporation and the
rest were in the namcs of lary dacihrach and nominal
stockiolders. It was ascertalned that the shares of
stock of the nominal ctockholders were all endorsed
in blank and were in the poscession of the adminis-
trator of the estuale of Hary Bachrach. The book
value of Mary's holdings at the time of the transfer
was ¥#2,043,435,.02,

The folivwing tabulaticn shows the stockholdings

in the old and new corporations, to wits

Name Ko, of bhares HNo, of vhares lotal
in 0ld corn. in the two new
CUrporwfion"
Bing DiC
1. Mary Bachraca 13,236.3 Y,005,6  3,250.7 13,f3o 3
2 Bstate of K, 5y LH',M 1,643.3  $,6U3.7
Bachrach 6.,683.7
E. Neil Hankins & 1 1 a
o He M. Levine e 1 2
5e Elmer ladsen 2 1 1 P
6. Modesto T, ’
Flores < 1 1 2
7. UOgepb }fdplin o 1 1 P4
8. L. L. Velilla 2 1 1 2
9, Pedro Cayetano 2 1 1 J
Total 19,93 19, PIGE)

A verification of the income tax return of the
deceaseqd for the period from January 1 to August 7,
1960 showed that the following proceeds received by

Mary Bachraci were reported, not us Iarr oi her taxe

3835



PDECLSIIVN -
CASHE Liu, 1340

able inccme, but as usufruct:

Bachrach totors, Inc. FIOC, 200,00
Consolidated lMines, Inc. 2400, 00
reople's Bank « lrust Co. by, CU
Meralco 5220
Lo A NS -

Total

(See Exnibit "w," p. 159, petitioner's exhibits.)

‘hese proceeds, respondent clalims, are in excess
of the usufructuary benefits received by lary li.
Bachrach whiche for transfer tax purposcs, had been
valued at ¥731,H42.19. aAccordingly, they are taxable
as lncome of the bequest or usufruct.

On February 12, 1963, respgondent assessed the
estate of Mary I, bachrach for deficlency incomne tax
covering thie perlod January 1 to August 7/, 1960 and
interest in tihe amount of #673,576.81, after credit-
ing the claim for refund of the estate in the sum of
B6,359.00 (See Bxhibit "6, pnp. 191, 193, BIR rec.).

Tnere belng cllegedly no way of determining how
much of the issued and cutstanding shares were cash
subscriptionsg or capital pald ing respondent con-
sidered the dilference betwcen the bcoll value
(#2,043,436.02) of the shares in tne cld Bachrach
Motor Co. at the time of the exchange and the original
authorized capital (#150,000,00) of said cerporation
as liguldating stock dividends, 5U» of which are
taxablel as capital gains. '‘he liquideting dividends
pertaining to the 33.33% interest of Luil Bachrach
were token up by respondent as income of hary M. vach-

rache.
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From this assessment, Modesto L. lores, tie

co~adminisirator of the testate estate of iary oache
rach, appcaled to this Court. -

4s correctly stated by respoadent, the issues
involved in the instant case ares

1» Did the exchange of shares of stock result
in a taxable gain to the tarpayor?

e If dn the affirmative, what was the cost
basls of the shares of stock in tne old wachrach ltiotor
Coey Inc.?

3. Is the sum of 107,648,026 representing the
usufruct received from the estete of . it Bachruach
taxable as 1ncome?

The controversy hinges on whether ary . Bach-
rach realized taxable income as stockhiolder of the
old Bachrach lotor Coapany updn acquisition cf the
shares of stock of the new Bachrach lotor Co. and
Bachrach Transportation Lo., through exchange of share
for share with the old Bachracn lictor Lompanye.

It is petltioner's theory that there was nc such
corperate liguidation as to give rise to taxanle li-
quidating dlvidends. e argues tnat, although what
tock place between the old corporaticon and the two
new corporations was not ordirary merger or consoli-
datlon, nevertheless, it was well within the sta-
tutory "acfulsition by one corperaticn of all or

substantially all the properties of ancther corpora=-
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tlon solely for steoel." Consequently, it is urgea
that the gain resuvlting from the accrisition or ex-
change of stocks should ot be recognized under Sec- .
tion 35(2) of our Kevenue Code, as unended by depublic
Act No, 192t.

He agree with respondent. Jlien the corporate
term of the ¢ld lagyygqp Fotor Comrary cxplred on
May 28, 1960, this corporation automatically dis-
solved.

"x z « That the corporate
eXistence ngg Fanto ceuses upon
the cxpiration of the pericu for
wnicr it was created 1s as a gen-
eral rule, and apart from the
onaration oi a moaiiying statute,
undoubted; when tnat date ls rcached,
the coryp o$ution is Lrge fucto dis-
solvea, wlthout any direct actlon

the part of the state or the
members of tihe corporation. x  x"
(13 Am. Jur. par. 1256, p. 1158.)

"1f the law under walceh a
corporation 1ls corganized, or the
specicl act creating thoe corporua-
tion, flxes a definite time when
1ts corporate life aust end, it
is evident that winen tuat udte is

reached sald corgoration is jpso
fagto dissolved, without any direct
actlon on the part of the state or
its members." (W7 ality, p.129i.)

The transfer of thne assets and liabilities of
tine old Bachrach lotor Co. to the new Luclirach Lotor
Vo, and Duachrach Transportution L“o., Inc. was 4in
effecs a corporate liguidation., ahiile the aszscts
were never converted into cush lor distribution to
the stoclinolders or for tne setflement of corporate

obligations, Lhere was, however, a liguldation as
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the stockhiolders received the equivalent value of
thelr holdings when shares of stochk of the two new
corporations were received in exchauge‘of the
transferred assets and liabilitiss in proportion to
their stockholdings in the old corporaticn. Thus -

"inere a corporation surrcniered
its charter, dissolved, and truns-
ferred all of its assets, including
its surplus, to o partnership com-
posed of the sharenclders in the
corporation, who retained the sane
proportionate intereste, under an
sgrecement entered into beforenand to
carry on the Yusiness as 1t had be-
fcre been carrled on by tie coruora-
tiony the transaction was in effecct
a trensier to each sharcholder of the
value of his shares cof stock, and rc-
sulted in taxable incciie as to the
surplus so transferred., Huffingn's
Appeal /192%/ 1 B. Yv a. [ifleds/ H2.9
(65 ALk, p. 150,)

Thiere beilng a dlssolutlon and i:quidaticn of
the old corporation, the galn realized by the stock-
holders 1n the dissolution and liouidation is sub-
Ject to income tax pursuant to 3ection #3(a) of the
nReverme Code, the pertinent provicions of wilch
reads

iSecs €3¢ Digtribution of divi-
dends or asgets by corvorationg.—-

X X X X X

dwhere a corporation distei-
butés all of its asscets in con-
plete liquldation or disscluation,
the gain realized or loss sustained
by the stockholder, whether indivi-
dual or corporate, i1s a tuxsble in-
come or a deduclible loss, us the
case nay bees"
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The petitioner cannot claim non~recognition
of the galn realized by liary ii. Lachrache
Section 35(2) of the Reverue Code, upon wiilch
his claim 1s based, providen:

“(¢) BLxzehange of property-——
X X X X X

M(2) pxeoutions.—No gailn or
loss shall be recognized 1f In por-
suance of a plan of wergoer or cofi-
solidation (a) a corporation wi.ich 1s
a party to a merger or consolidation,
eixchanges property solcly ifor stoclk
in a corporption which 1s a party to
the merger or consoclidetion, (b) a
shareholder exchanges stock in a
corporction whiich 1s a party to
thie merger or consolidatlon sole-
ly for the stock of another corpor-~
ation, alsc a party to the merger or
consolidation, or (c) a scecarity
holder of a corvoration wuich is a
party to the merger or consolidation
exchances his securities in such cor-
poration solely for stock or securi-
ties in another corporationg a porty
to the merger or consolidation,’

-

ihe general rule is that upon the sale or ex-
change of property, the gain realized tinercin 1s
subject to income tax and the loss is allowed as
deduction for income tax purpcses. e law, NOwever,
admits of excertions, that is, no gain or loss shall
be recognized if in pursvance of a plan of nerger
or consolidation, (a) a ccrcoration, which is a party
to the merger or consolidation exchanges nroperty

\

solely fbr stock 1n a corporoticn, also a porty

thereto; (b) a sharcholder exchanges stock in a cor-
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continues to exist (letronclitan Ldison o, vs. Lon-
missioner of Internal Revenue, 90 Fo 2d 807). A
consolidation occurs where two or more existing
corporations are united into a simgle‘corporation
he exiétence of the uniting corporstlcn is topr-
ed and the organization succeeds in a general way
e franchise of and acquires the property and
s and assumes the oblirations of the constituent
nics (Words & Phrases, vol., &-i, py. 340-347,

1g Collinsville DNat. pank v, sau, 176 P, Sttr,

LELERVE

4 Okl. 45). Both merger and consolidation are
tive of corporate unions or cempines. It is

sely for the promotion of corporate coumbinations,
bring about the pooling of resourcesz, that:

2884 in Republic Act No, 1921, decreed a differ-

reatment in gains and losses resulting from ex-

35 of proyerties s explained by the authors
of proverties, s explained by the author

B- I';{OO 6)'{'852

"This method of rhilipnine Income
tax in dealing with the problem of re-
sognition of gain or loss from exchange
f property in connection with corporate
:omvinations 1g a deterrent fuctor to the
sconomic development of the country. 1t
i1scourages corporations from pooling
:helr resources, thereby blocking one
»f the most important means thru wnilch
large concentrations of rhilippine ine
lustries can be obtained. In other
iords, the present tax treatument of
smehange of property under our laws
. a disincentive to busginess to con-
ine and expand. Actually its net
ffect is to place corgorations in
et may be termed 'a tax straight















