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Petitiloner seeks to recover the sum of Fd, 114,38
¢ollected from and paid by it a2s percentage tax undex
Section 191 of the Natianal Internsl Reveaue Code, ine
clusive of surcharye and coupromise penalty,.

The petitioner herein, Union Garment Co,., Inc,, is
a# domestic corporation duly organized in agcordence with
law and engaged in the business 4f talloring, with of=-
fice 2nd factery located at 1650 Felix Muertae, Sta, Crusz,
Manile., In 1953, after = public bidding, the petitioner
entered into s contract with the Armed Forces of the Fhile
ippines (hereinafter to Le referred to as AFV), under the
terns of which contract the former teilorved, for the ex=
clusive use of, and in scecordance with, spgecificaticns
supplied by the latter, M-I. drawers, shirts and s¢imilar
apparel. The AFP furnished the cleth in the manufscture
of the aforesajd apparel, while the petitisner furnished
the labor and the materials needed in the sewing themeof,

Upon exanination of petitioner®s books and records,
it was determined that the gross recaipts dtii“d by the
petitioner from its confract with the AFF in 175: amounted
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to ¢185,634,94, On the basls of this determination, Lhe
respondant on dapch 19, 1904, assessed against petitioner
the respsctive sums of #5,069.00, as percentage tax, and
£1y392,26, as 70 surcharge, or a total of #6,961.31., Un
May 15,19%4, the petitioner deposited with the City Treaw
surer of sanila the sum of #9,%69.00 under Offlcial neceipt
No, UT090BT-8, Due to the protest lodged against this
assessment, a reinvestigation of petiticnerts tex lienie
lity was conducted, Ag » c@nsequence of the rol.nnitign-
tiony the respondent, on August 10, 1956, reduced the
assessment to the amount of ¥4,114,38 representing per-
centage tax, surchsrge and compromise penalty, ©n Hoveme
ber 7, 1956, the respondént wrote & letter teo the City
Treasurer of Manila, copy of which was furnished to the
petitioner, suthorizing the latter to convert the deposit

of ¥DeBEILS to the extent ofﬂ.lw

aent and to Htlﬂ_ﬂ the balance of 71,454,67 to the peti~

.

e ——————
tioaer, %r. the depesit of n.m.aa m cone
Wmmmutm-mau.mu.m

e
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" On August 27, 1957, the respondent, thru the Regional
birecter, Yo, Misael P, Vera, decided againsgt petitioner®s
protest, thersvy denying the request for refund of the
#4,114,38 paid as percentage tax, surcharge and comprouise
penalty. From this decision, the petitioner interposed the
instant appeal,

This case presents only the legal issue of whether
or not the petitloner le liable I- percentajge tax, include
ing surcharge and compromise penalty, on ihe gross receipts
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it derived in 1953 undar a contract eniterad Inte with
the Ak,

ihe petitioner contends that its transactions with
the AFF sre purchases for military purposes, @nd therae
fore are tam fgee in pursuance of Pax, 11, page 637, ilee
public Act No. 816 (General Appropriation Act of 1952),
which provides that "(c) All purchases made by the ArF
for miifitaxy purposes shall bDe tex free.*

The respondent, however, mainteins thet said trange
actions are not exempt frum the percentasge tax prescribed
in Section 191 of the Yax Code, for twe reasons: First,
because the aforeeited provision of Paragraph 1), page €32,
of Lepublic ~ct Mo, 8l6, -is invalicd as viclative of Sec~
tion 19 (2) of Article VI of the Constitution of the fee
puulic of the Pnilippires; and Second, because, even assun=
ing agguende that it is valid, the pretended tax exemption
in ysestion does not include the percentage tax imposed by
Section 191 of the katiocaai Internal Revenue Code on gross
resuipt of tailoes.

It is settled as a general prm!a.h that courts
will net pass oa the emctituttmuw -f #an act if the
merits of the case (o band may ve fairly determined other-
wise without s0 doing (Flint vs, Stone Trecy Co., 20 U.s.
107, 55 L. Bd. 389, 31 S. Gt. 342, Ann, Cas. 19128 1312
1l Aml Jur., GeC, 94, p. 723), and if a coge may be decided
e either one of two grounds and one of these does not ine
voive the constitutionality of a statute, the court will
decide it on that ground (United states vs. L. Cohen Groe-
cory Coe, 259 U.8, 81, 60 L, Bd, 516, 41 &, Gt. 296, 14
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Al 1045 ), Accoraingly, we will proceed to dispose of
the merits of this case on & ground other than the is~
sue of constitutionality of Pu-agrayh ile page 632, of
Repuolic Act No, 8ld.

The pretension of the pvt:tmir that its trang-
sctions with the AFF are purchages and therefore are
innptﬂ from the payuent of texes in pursuance of Para-
graph Ll, page 632, Republic Act No. Bl16 is untenable,
These transactions invelved the tailering by the petie
tioner of panis, drawers, shirts and similar apparel out
ef clothing materials furnished by the AF¥, They are more
thnndeWcmﬁm ar for a fixed
price (see Azt. 1713, Givil Cods of the Philippines) for
the former supplied the lavor ia the manufacture or tailor=-
ing thereof, They are not purchases within the centempla-
tion of Farsgraph 1ll, page 632, Republic Act Ne, 816. The
term “purchases”, ¢s used In the aforesald statute, is
a common terms, And in the sbsence of a legiglative intent
ﬁthm.emtmmnﬂnﬂl 1s presumned
to have been used in its common sense (Sutherland Statu=
tory Construction, Vel. 2, pp. 434=-437). In the cese at
bar, we find nothing in Republic Act Mo, 81€ which indi-
cates thet the texm “puvrchases” found therein was used to
convey a meaning other than its ordinary lLaport, Conge~
quently, the said tera "purchases” should be interpreted and
taken in its ordinary fmport., In ¢coumon parlance, purchase
signifies the buying of real estate and of goods and chate




LIl -
CeTeAs CASE WU, 416

- D=

tels (Bouvier's Law Dictionary, Vel. 11, p. 796). Cxrdi-
narily, it refers to the purchase of articles n:d it is
in this common sense that Congress intended to use the
term “purchases" in Paragraph 11, page €32, Ree
public Aet Neo. Blo. ) Congress intended to exempt fm

~the payment of tawes only purchases of erticles nada oy

the AFF for military purposes. MNowhere in Republic Act
Mo, 816 can we percelive a congressional intent teo exsmpt
lease of sexvices by the AFP from the payment of taxes,
The conclusion that Congress intended to exempt from the
payment of tames only purchases of articles made by the
AFF for military purposes is buttressed by the fact thet,
under Section 188 of the Tax Code, persons importing 3pti-~
gles under the contract for the exclusive use of the AFP
are subject to percentage tax,

Upon the rationale that petitioner®s transactions
with the AFF are not purchases of articles made by the
latter, and that the same 2re more in the neture of lease
of work by contrast or for a fixed price, we hold that
the petitioner is lfable for the payuent of the pescen=
tage tax prescribed in Section 191 of the lational In-

: To hold the petitioner exempt from paywent of per-
cantége tax under the provisions of Pagagreph 1l, Section
632, of Republic Act No, 816 would be unduly expanding
this statutory provision. It is 2 cardinal rule well
recognized by our Courts that, to be entitled to the pri-
illmﬁtumm.mwuﬂuchuﬁor
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plicit, It cannot Le predicated upon vague Luplications.
The language of the sitatute must be too plain as to leave
no doubt as tu ils meaning and intents 1he claim of tax
exemption Oy virtue of a statute must be construed ‘m-
Sissiel juzis aysinst the person claiming it, (Gov't of
the Fhilippines vs. Moate de Pledad, 3% Phil,, 473 Asiatic
Pet. Company vs. Llanes, 49 Phile., 4006; House vs. fosacdas,
63 Fnil,, 3385 Mhil, Tel, & Tel, Co, vse Gollector, 53

- Phile, 6393 Collector ws. danila Jockey Club, G. ke Ho.
L=8750, march 23, 19%6,) Having failed to establish his
right to the clain for tax exemplion by & clear grant of
the statute, petitioner®s sction must fail,

As regerds the surcharge in the sum of VEUZ,87 in-
¢luded in the bvasic percgntage tax, we find its impogition
anc collection legyal. ﬁtm 183 of the Tax Code provides
for an insremsnt of 25 to the amount of the tax iIn cases
wheze the said tax is not paid within the time prescribed
therein, This provision 1s mandatory (Lia Co Chiu v, Fue
sadas, 47 Phils 461),] Meving failed to pay within the time
prescribed by law, the petitioner is liadble therefor.

However, with respect to the !WH penalty in
the anount of #1GL0 which the petitioner seeks to rocover,
it is to be observed the said sum of # 100,00 is a part of
the r5,509,00 which was deposited and later partly convert~
ed into a peyment of the roduced agsessaent, The peti-
tioner never agread to a compromise, He did not acquiesce
to the fmpegition and colle¢tion of the panalty, The iu=
position and collectica of the penalty is clearly illegal
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and unsutheriszed (Cellector of Internal Kevenue ve U.S.T.
et al., G. K, HOSs Le=11274 & L-11780, November 28, 1958).

WHEREFORE, 1n view of the foregoing considerations,
the decision appealed from is hereby modified in the sense
that the respondent Gollector of Internal Aevenue 1s
ordered to refund to the petitioner the sum of #100,00
which was collected as compromise penalty. with costs
against the petitioner.

W GHDENED,

ldanila, February 22, 1960,

~ //fé ’a% %

Presiding Judge

I concur in the result.
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