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DECTSEUN -
CTA CASU NO., 2725

Fhe income of which is btax—-cxemplt, and 1he examiners
must have relied on a ruling Lo the effect that bank
deposits used to purchase tax-free governmenlt bond
constitutes loans payable by the banks Lo ils depo-
sitors and therefore the interest paid on such depo-
sits is not deductible. Petitioner submils that the
interest on bank deposits used Lo purchase government
bonds or securitics, the income of which is tax-exempt
constitutes allowable deduction. This is beecause Lhe
indebledness vepresented by deposits in our bhank is

not  of a kind of indebtedness conlemplaled under
Section 30(b)(1) of the Revenue Code as "indebledness
incurred or continucd to purchase and cavrry obligations.”
As regards bthe deficiency bank ltax, petitioner conltends

Lhe sole reason given by the examiners in assessing Lhe

oo

Sw bank tax on the interest derived from Lax-exempl
government bonds is that Lhe exemplion applies anly to
income tax and thal Lhis is withoul legal basis. The
certificates of the governmenlt bonds purchased by
Philippinc Bank of Communication for which it derived
interest income shows clearly the granting of the tax
exemptions and extends lo all forms of the excmptions

of the Philippine Government.,
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Petitioner's protest was decided by respondent
in his letter daled June 27, 1975, denying pebitioner's
reconsideration, and reiterated his demand for the
payment of the alleged deficicency income bEax and bank
taxes in the total amount ol B657,798.44 which lelter
of denial was allegedly received by petitioner on July
26, 1975, (Lxh. 16, pp. 125-127, Vol. 1, BIR recc.;
sce also, paragraph 4, Answer, pp. 2 and 11, CTA rece.)

In view of respondent’'s letter of denial, peti-
tioner wos constrained to interpose its appeal to this
Court on Auqust 25, 1975, (p. 1, CTA rec.) On Oetober
11, 1975, respondent filed ils answer to said petition
and set up the following special and affirmalive
defenses:

4. Deposits in banks, whelher commercial
or_savings bank, in currenl account or in
savings, fixed or time deposits, constilute
loans payable by the banks to its depositoras
and are governced by the provisions coneerning
simple loans;

-

»o Deposilts vsed by pelitioner Lo purchase
government bonds constitule an indebtedness
of petitioner to ils depositors;

6. The government bonds purchased by
petilioner are direcltly payable Lo petitioner
and not to its depositors;
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7. Interest paid by petitioner to its
creditors for use of funds invested on tax-Tree
interest-bearing investmenlts payable to peti-
tioner are not deductible interest expenses
pursuant to the provisions of Section 30(b)(1)

8. In addition to the 1971 and 1972
deficiency income tax liabilities in question,
petitioner is liable to pay 1/2% wmonthly
interest thereon, pursuant to Section 51(d),
as amended by Republic Aclt No. 2343, and 1.16%
monthly deficiency interest in accordance with
the provisions of Section 51(c)(2) of Lthe Tax
Code, as amended by Presidential Decrec No. 69;

9, FPetitioner is subject to the 5% bank
tax provided under Scetion 249 of the Tax Code;

10. The 5% bank tax is based on gross re-
ceipts from any source whatever including thaose
items treated as "gross income", as deflined
under Section 29 of the Tax Cade;

11. tnterests earncd by petilioner on
tax-free interest bearing investmenlts were
excluded by the petitioner from its gross
receipts in computing the 5% bank tax due for
the year 1971 and 19723

12, The 25% surcharge for late payment is
in addition to the deficiency bank Lax due from

the petitioner pursuant to Section 250 aof the
Tax Codey

13, The assessments involved herein were
issued in accordance wilh Jaw and requlation on
the matter. (see pp. 11-12, CTA rec.)

In the meantime, the Deputy Commissioner

of Internal Revenue, on October 17, 1979 issued g

memorandum addressed to the Chief, Finaneing, Real

Ch
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[Lstate & Transfer Taxes, requesting the lalter that
respondent's assessment issued to the petitioner for
deficiency income tax and Bank tax be recomputed
pursuant to the latest ruling of the BIR addressed
to the Banker's Association of the Philippines. (fxh.
17, p. 2, BIR rcec., Vol. 11.)

After a recomputation of the said deficiency
income tax and bank tax by Uxaminer Antaonio Aqguilar,
he recommended thab the oriqihnl assessment for the
deliciency in the amounts of B282,76%.,77 and B261,639.72
for the years 1971 and 1972 be set aside, and a modified
asscssment in the amounts of B208,363%.67 and B222,634,65
be issued for the aforesaid years. (Exh., 22, p. 19,
Vol, II, BIR rec.). As reqgards the bank tax, said
ELxaminer Antonio Aguilar in his memorandum dated
February 28, 1980 recommended that the original assess-
ment of BE54,984 15 and B58,408.80 for the years 1971 and
1972 be set aside, and a modified assessmenlt be issued
in the amounts of B11,518.28 and B22,205.23% for the
said years 1971 and 1972, (sce Ixh., 26, p. 31, Vol. 11,

BIR rec.)
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In the meantime, after the termination of the
heanring of the instant case in 1983, petitioner on
February 17, 1983 filed its consolidated memorandum
in CTA Cases Nos. 2979, 3059 and 2725. (sece pp. 105~
188, CTA rec.) However, on July 17, 1984, a com-
promise agreement was teach by the parties as regards
the settlement of the income tax aspect of Lhis case.
(sce par. 3, of respondent memorandum filed on April
8, 1986, pp. 229, CIA rec.) Hence, the only issuce
unresolved and which is now pending before this Court
is the 5% bank tax assessment against petitioner. The
parties, however, doecs not question the mathematical
computaltion of the bank tax in question,

The only issue posed before this Courl for te-
solution is whether or nol interveslt income derived by
petitioner on Central Bank Certificates of Indebledness
for the years 1971 and 1972 should form part of ils
gross receipt for the purposes of the 5% bank tax
provided for in Section 249 of the Tax Code,

The provision of tLhe law relied upon by res-
pondent in imposing the 5% bank tax is Section 249
(now Section 206) of the Tax Code, which provides

as follows:
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See. 249. Tax on Banks - There shall be
collecled a tax of five percentum on grogs
receipt derived by all banks doing business in
the Philippines from interests, discounts, di-
vidends, commissions, profits (rom exchanqge,
royalties, rentals of property, real and per-
sonal, and all other items treated as gross
income under Section twenty-nine of this Code.

1t should be noted that after a re-investigation
by Examher Antonioc L. Aguilar, he submitted a memo-
randum report dated ebruary 28, 1980 addressed to the
Chief, Finanring, Real Estate and Transfer Tax Division,
recommending the reducltion of the 5% bank ltax From
B54,984.15 to BP11,518,28 for the year 1971, and from
B58,408,80 to E22,205.23 for the year 1972, qgiving
the reason thalt petitioner's gross receipts from inte-
rest income derived by it from certain government
bonds are concededly cither exemplt from taxalion or
exempt from all taxes. (fxh. 26, par. 3, p. 31, BIR
rec., Vol. 11) However, those inlterest income from
Central Bank Certificates of Indebledness (CBCI's) are
excludible for purposes of said 5% bank tax. The
pcrtinent portion of the assumption clausc of the
said Central Bank Certificate of Indebtedness is hereby

quoted as follows:

"Assumption of tax liability. The

bank assume payment of the corresponding
tax on interest ecarned and premium, if any,
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paid to holder of this certificate” (Cxh.,

b-2, p. 98, BIR rec., Vol. 11, see also

pp. 232-233, CTA rec.).

Petitioner contends that inasmuch as the assumption
of tax liability clause in the above-quoted Central
Bank Certificate of Indebtedness, in not qualifying
or limiting the tax assumed to income tax only, such
provision should apply literally to include the 5% bank
tax in question.

As early as 1971, the Governor of the Central
Bank, Gregorio Licaros, had already issued a Central
Bank ruling to the effect that only the income tax
liability of the holder is covered, and the Bureau of
Internal Revenue has understood the Central Bank's
assumption of tax liability clause to refer to income
tax aspect solely. T[or ready refercnce, we hevehy

gquote the said ruling as follows:

November 11, 1971

The Acting Presideént
Bankers Association of
the Philippines

Manila

This is in reply to your letter of
October 20, 1971 relative to the question
raised by Prudential Bank & Trust Company

1v
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as to whether or not the 5% tax (under
Section 249 of the National Internal

Revenue Code) corresponding to the interest
eatned by a bank on its CBCl's is included

in the assumption of tax liability on the
part of the Central Bank, I wish to advise
that the query is answerable in the negative,

In reply of the Director, Securities

Market Department of this Bank, to the
TIaim Tiled by Prudential Bank on way 4,

1971, adequately expressed the background
and nature of the abovementioned assumption
of tax liability of the Central Bank, and
already clarified that only the income tax
liability of the holder is covered. fhe
Bureau of Internal Revenue understood the
Central Bank"s assumplion of liability to
refer solely to the income tax and the
computation of what the Central Bank remits
periodically to the Bureau was based on the
best estimate of the income taxes which the
holders would have paid on the interest
earnings.

A close reading of the pertinent
clause in the certificate to the effect
that the bank assumes payment of the corres-
ponding tax on interest earned and premium,
if any, paid to the holder of this certificate
leads to the inescapable conclusion that there
is only one type of tax which is assumed by
the Central Bank in favor of the holder. This
tax can onl. be the income tax, since holders
in gencral, are not subject to the 5% tax on
the gross income of banks under Secltion 249
of the National Internal Revenue Code,

Please be guided accordingly.

Very truly yours,

(SGD.) G.S. LICAROS
Governor"

(Underlining supplied.)

11
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Sometime on Mareh 11, 1976 the Bureau of Internnl
Revenue hasgs reiterated the Central Bank ruling ta the
of lrect that the Central Bank Certificate of Indebierdness
are nol among thnse government bonds and securilies en-
joying exemption {rom taxation. The said Bureau of
Internal Revenue Ruling is hereby quoted as follows:

March 11, 1976

Bankers Association of the Philippines
Philippine Banking Corporation Building
Bonifacio Drive, U a v 1 1 a

Gentlemen:

I have the honor ta inform vou that this O0ffice has
ruled that, for purposcs of compulting the 5% bhank lax,
interests from government bonds or scceurilics, which
by specifiec provision of Jaw, are "exempl from taxabion"
or "exempt from all laxes" do not {fove part of the grass
receipbs on which saibd Lax ig imposced, Tor to include
such tax-free interesl income ns part of the hasis of
the bapk tax would, in effect, nullify the tax exemplion
specifically provided for in the Jaw,

1t should be noled, however, Lhal Central Bank Cer-

tilficales of Indebtedness (CBCJ) are nol among Lhose
government bonds and securities enjoying nxgﬂpii%ﬁwanm
taoxation; for although the purchasers theveof are not
made to pay income tax on interests carncd by {hem from
said certificates, said interests are not actually tax-
free, as the Central Bank assumes paymenl of the income
tax due thereon. Such being the case, inleresls carned
by banks from Central Bank Certificates of Indebtedness
form part of their gross receipts on which the 5% bank
tax shall be caomputed.

Very truly vours,

(SGDL.) EFREN 1. PLANA
Acting Commissioner or Tnternal Revenue
TAN=1456-040-73

(cited under the 2nd par., Lxh, 26; Underlining supplied.)

1z
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Petitioner relied entirely on the assumption
tax liability clause of the Central Bank Certificate
of Indebtedness which state that "the bank assumes
payment of the corresponding tax on interrst ecarncd
and premium, if any, paid to the holder of the cer-
tificate." It is to be noted that this assumption
tax liability clause does not explicitly, equivocally
and expressly provide the kind of interest or premium
to be included as exempt in the payment of the tax.
Nothing is mentioned to the effect that the 5% bank
tax in question is included in the exemption, obther-
wise, it would have so stated in aforesaid assumption
tax liability clause as an exemption in the payment
of the same. 0On the contrary, Central Bank as well
as the Bureau of Internal Revenue has expressly men-
tioned in its respective rulings that Central Bank
Certificate of Indebtedness are not amonqg those
government bonds and securities enjoying exemption
from taxation.

A "Certificate of Indebtedness" is defined as a
short-term negotiable promissory note issued by a

government or corporation as evidence of a floating

1
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indebtedness. (p. 266, Third New International

Dictionary, 1976 Ed,) A close scrutiny of said cer-

tificate of indebtedness (Exh., "D-2", p. 98, Vol. 1,

BIR rec.) will clearly show that the Central Bank hag
unilateral obligation to comply with the conditions as
provided for in said certificate., 1Tt is not, therefore,
a bilateral contract as argued by the petitioner and

the cited provisions of ghe instant case. Definitely,
the interpretation of said assumption of tax liability
clause is withinn the discretion of the Central Bank
since it is the ageney of government that issuc the bond
in question.

To hold the petitioner not liable to the 5% bank
tax merely on the basis of its interpretalion on the
aforesaid clause, which is not expressly and clearly
provided for by law is not favored in this jurisdiction.
Settled is the rule that tax statutes must be strictly
construed against the one claiming the exemption because

the law does not look with favor on tax exemptions and

that he who would seek to be thus privileged must jus-—

tify it by words too plain Lo be mistaken and too cate-

gorical to be misinterpreted. (Commissioner of Internal
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Revenue vs., J.P. Kiener Co., Lbtd. G.R. Nn. L=24754,
July 18, 1975, 65 GURA 142,, sec also Union Garment,
Inc., vs. Court of Tax Appeals, G.R. No. 16809 January
317, 1982, 4 SCRA 3045 Commissioner of Internal Revenue
vs, GLuercro, L-20942, September 22, 1967, 21 SCRA 180,
Republic Flour Mills Inc. vs. Commissioner of Intcernal
Revenue, G.R. No. 25602, Tebruary 18, 1970, 31 SCRA
520.). Thus, it was held that exemption from taxalion
are highly disfavored in law; and he who claims an
exemption must be able to justify his claim by the
clearest grant of nrganic or ‘statute law. An excmption
from the comman burden cannot be permitted to exist
upon vaque implication. (Collector of Internal Revenue
ve. Manila Jockey €Club, Inc, G.R. No, L-8755%, Harch 23,
19565 98 Phil., 6703 sece also House vs, Posadas, 53
Phil., 338 Asiatic Petroleum Co. vs. Llanecs, 49 Phil,,
466.) In the instant case, there exist no showing that
the assumption tax liability clause expressly exempt
petitioner fronm the liability of the 5% bank tax in
question,

IN VIEW OF THE FOREGOING, petitioner is hereby

ordered to pay the amount of B11,518.28 and B22,205.253

1o
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as deficiency 5% bank tax for yecars 1971 and 1972, res-
pectively, inclusive of the 25% surcharqge as provided in
Sections 249 and 250 (now sections 260 and 262) of the
Tax Code., With costs against petitioner.

50 ORDERED.

Quezon City, Metro Manila, Januaryg6, 1988,

N
CONSTANTL/ C. ROAQUIN
. Associate Judge

2

WE CONCUR:

oy

AMANTE /FETLLER
Presiding Judge

/. REYES
Associate Judge

cER T TP ITCATTION

I hereby certify that this decision was reanched
after due consultation among the members of the Court

of Tax Appeals in accordance with Section 13, Article

it .

AMANTE £ ILLER
Presidifig Judge
Court of Tax Appeals

VIII of the Constitution.

lo



