RAFUBLIC oF THRE FHLLY 25 S .
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CEBU FORATLAND CENTN T COMPANY
Palltioner,

= VErsun - ‘ Colat, CASE NO, 348

PECISION

This is #n action for refumnd of the sum of
#0140 impresen ing alleged overpayment of sales
far Crom Novoumbdar 1994 to septomber 0, 1355, and of
W amount of #427 352,94 preprevanting A eged over-
paysent of B¢ wlgsss ter: and alteraatively the suw
o mfither ro90 .649.92 or V854,619,687 which ever in
fesEen . depending on the sorrect vasis of cosputing
the 5 yalopey tas. or the amcunt of + 03 410,66,

Peiitioner, 10 " government ownad and coi
tro od compoi e engaged in Lhe ménuiaciuxe and
ComEls o0 “Portland® femee . scouposed of | imestone rock
and other ¢ = ' which, “xcepl the aypous, were taker
dzes pe  iener': mineral land Fetitlonar s semoran-
dum, pe Jo Frise (o the eftectivity of Lepublic
Ag Koo 297 on June 6, 985, (i had been paying the
alune s on the gress #¢lo of 1te cement, Logether
mihE s b yalssse tax on suid sinera s, After June
8, 1985, nd pusmest (s the provision: of aepublic
fef e 299, whicn plaged soman: wade: the -otegery




o "Minevel padsnts™., petitisies ocasd e poy L4
wilep ta= om 16n geeee lea of assswi, sl Tagtend
e e g m e on 2 caliise peiss of the
o Sfter deduc ing therefrom o saemusponding
spet ofl he eentufiesy Bessed. (.sone 5 88,)

G5 s basis of Wi ce@t o the rew materiaiy
e e ewpanccos Ancurred by pet  loner in producing
Gl it ‘Tom November . 994 v Sanbestw 30, 1996
cmmanied to #2,078 30082 (Exhibiis ©. Ce' . Celeh 6 2,
CoPely, Co'! ColeA, C  Cedel Cebh. C =i (eb. Cebed,
By, CuVeh, Co8, and CeBel, ppe 17=97, (. o.m ). Hagad
= the bia wen ~ ot sskluding the “alsc of the bag
cemcctnes ., the it of produetng v vl from Newsmbe:
iy 19854 go Sepiimber. 19%6, wan » 9,.676,798.599, (B
Wibies Dy Dely Delen, Delel, Do 7, GuleD. D2, Beid,
De@ep,. D3 D=7 4 Dejed Ued Dedel  Dedei, D=5 Debei
DeBall, Db, Deb-A. Debed, Do, D= ok snd D=T=d, ppe ‘7=
48. ..n-) The total cou of the “emeant bag contalicssy
dam W= cetd peried =an #2, 73,175,07; (Bxhibit I.)
Al G0 et of the gypoum uesd during the same perfiod
wee PE69,0 0 68 ExhiBii- D ¥ and |, pp. 155, 168,
and 18, G\ res. o

Saged =2 o gross oolling peien, fote. tnelunive
= e @ent ' the bag aswfiiassn ond gypsum used, the
el o cement during he il from November | . 1954
G gl X0, 1956 aqgreg o ted # ¥ ,040 T4 .49 (E
iiiile Tie
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PokiGicmas Soid O W Silee Win lew e paisd
fron Wovember |, 1959 (o Maxch 908, s e od MieEas
taw of LI 'H8 fem Apeil. 1908 i Bopltesice 39, RS,
And s GommoasEnadi bl wae el gl LGRS G8EDS
i S ling e sRll comied, swealhel 4008000 (=
Miien A and o ppe LBD=1Pl, FIN mes.) and PO, NG90
(BehShbilts A= 2 Acli, end B, Fic 18508, CTA 388.):

The aEiad W wes Cempuded en the Feeas Riliaw
prisa, thai 15, ineleaive of e cest sf the bag Gse-
tatecses whils the Sl wilasam ten =g eed on the o=ees
aslitng priss loas ceat of sentaimswe (ppe =17, 98y
Lofells o

Peti fone: mede  men . of the W ymlamEm
theough 100 Nage Plant In the mus o #8,043,08 (Sxhie
bLEAD, A«9, AcID and B, pp. LEEcRM), 98, BHA Bed.)
and ‘heu 100 3acnotan Flent o “o cem of #8400 30
(EXRLDRE A-LE, A-lD, A=ll, Rel and B, ppe [Alele8,
CTIA e o) PPe =B, Bomede o

S 199D, petitiswss od beem wioswking the
tupocition  the salies (o @& (ks APO Pasiisad Cement,
and = 0 0, 1983, 90 oo protested e payasnt
@ the 34 yalozes = (pp. 9P=id u.n.( Exhibic F,

o 106 BIR gu6. . A weliiss clete fo= vrefund off salee
and ol s Goses padd by seepondent v Tilod twe
doys oo (Exhibito E and B~ pp. 137143 SIR 568, ).
which 2laim way selisecled on July 26, 1956 |Buhiads G,
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e 0, CTW rac. ). Witheut wesuiving respendeat o
@delon oo enld ¢ uime fer refund. ol ener (ided
= pEmeent petiiia befesn WG CGeuml g Jasapy W,
s 3 %

On Augeah 27, 1999, ket fo mee s L9 e
aitar the = ains for refund woare £ ed. and while thi,
cEme Yo 8 oady panding Beaeo thio oot respondent
“=wled the same,

The tssues rafsad by the partios sre as fallows:

{ ) "hethor befere ‘he effeciivity of Kepudblis
Azt Neo 1799 on June 16, 1995, the APC Peptiisd Cowcat
wai a menufactured produc: ubject te ‘he wilow wm. w
& mineral product sub ee: ‘o the ad yalorem om)

'2) If » msanulscturcd preduct. whethar the “sut
of the bug containes: ead the gypsue used should be &
duited frem the grous selling price on which the =ilow
teo was baeed

(3) If » minersl product, whether the 2d yaloren
tax should be computed on the bacis of the:r (o) gress
pellignp prive; ‘b)) cost of the nmﬂm ex racted
by petitioner from it: minera  Ands and used in poo
ducing the cement; & (&' the “bin ceet’ of said sement

) whether the ! =  4n cuestion is refundable
Ge e ot tiener cons der g that a portien therecef wan
Biled, charged 0. nnd paild by its cuslomers;

'8) wiothes tae right to recover the sa es tan In
s has already - dbady
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the aignifigaiten of onid Gamm 20 wied s Sesn. 88
&) ond T o B9 Netionel EStesai) Rovessss: Bels
e already 5 ‘ssea leng eifame e pansage o Rep.
=k Nae 1999.° This azgument s salssable. If 20
WeEE A9, there m=ld hive beee s aanily Jee Chss
Weaad to peae the law, Presilsely, the iplesss of W
Mumus BLU Ne. 3791 whinh finailly besame Republis Asd
Ho. 999 admi’ o that . purpese of = zmendment
e e define the wards “minerais’ and “minozel oo
duec” a0 Repub o Act No. B84 smending Seciies
o Com. Agl No, 64 enly definws the torms "gEwes auie
pu . The smendment 1: not thexefere an.y o laxateory
% mature a0 petitioner contends, but substentia.
csuss it mitertal y effects the amount of revemue cole
lentible by the goverumen

#ere. -, ‘roa abundent - aeture, both aEfene
ide and mercantile. it apepssrs that ‘IO Pertland
Gewent = gesnerally eccen ed 20 2 menufa tured oreduct
20d not @ winersl orofuet. That ocur Congreds, in
pacaing Aepubd 1¢ Act No, 293, hao deemed [t Mest to
give 1. a mesning dif eren. from that which L& uni-
e Uy wEaepted. does net Jus 1fy the conslusien
that prier = tha approva  of Aepublis Act Ne. 1999
o niready masst a “minera preduc

The ollowing  initions ndicate the ceuwos
o genera y accepted meantng of the werds “Port
Cenent” prior to the L vity of s2id Republic Act
Hoe 299

——l e —

e ————— . —————— e ——  —






Ce A, CASE NUe 340

v ] '; =3

Furthermore, = = oxpre 'y adail ted
“eodidtiener s ¢ governaen owned and coatrelled
Ggmpasdiioo. engaged - Ol quarryinc of | =tone
Sl el theeush seientific spd sechanjesl pro-
W Beeses s fale 2 produst s emmonly Known 38
APO Cemept". (Page . Pe tioner © Memorendum.
he contlusiscn, therefoze, 1) that prior to tha ap-
proval of Republis Act No. 299 on Juna 16, 1955, the
APO Portland Cemgn *., which pe'i ioner produces, wag
o manufactured produc’ subjec’ to seles ‘axe) The ef-
fectivity of the said law be'ag made wpon its appreval.
Gemstquent y. ratd APO P land Cement, she 'l be treated
and taxed accardingly - minera product oaly from
June 6, 199D when the seme was approved. Hepub (&
Aet Hio. 1299 cannal be given yetrosct ve effect for
lack of speci’ic provision on the ma ler, The gener:lly
sasepted =u - of - onstruction 1= that law: ere pre-
wnmed = be prospective and net o trospective (n ope-
aiden =nleme 140 ueen e thevsantden! centrpary
leglalai i fatemifon So6. 17 ppe 385-388. Black
landbook on th Conctruc = and Intazpretaiten).

Pogdl Lo Clos contends tint the explanatory
note of Wonse 24111 Mo, 3781 further supportsa their
view, £ caro'v  anal ls of said ‘xplanatory note
belie: th s contentien

On “We second fssui ., pe itioner contends that,
“omming the APO Fortland Cement  be a manufactured

———— e
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product prior to the effecti ity of Republic /st Na,
1999 yespondent in fuposing the cales ta-, shouls
hawe firg’ doducted from the yross selling prisc e
Zopt of the bag containers and gypsum ucsed. On this
zontentior  rospondent ssserts that petiticnss hap
w. allleged. much loss has proved, that ‘he bags and
gypum have already been sul ected to the 7i salen

"he plesdings and avidence: of recard de net
indic © "hat sa'er taxes mve been 1aid on fhe balw
and gypius in ques*lon. NWeo evidence having been pre- |
pesitad showing thet sald (axes hawi been 'a'ld thersen, ‘
the seal of said materials canno. be deducted ‘roam ﬁl
grons selling p Ll e ol 2“event purswart to the provie-
#ton of Section 36 of the Teax Cod mﬂh tates:

“Ser. IR6,
mu!::nfut ) m nmlu
ﬂamr nhjmtﬂ Mr thsaa
hundrad

pustion and a0 one
wine, the total cost of =ich wa

Giv sotmalisheds shal) &5 diinle o

wummmmnﬂm*

Bu  evan assuming ‘sguendo that the sales tamsn
T qUesis Wes IRmeRmEN ) elleahedl. 8@ petitionss
Rgmisawes) A=l lens, o ek of s nekad tewed that
wan e, hecond i, ed sl des by 1% Guotomers
(Bhibine 2, 3-A to 3B inglualie, ppo |T0=177 CTA ses.)
s pot wfundable to him becau . he | not the proper
S e pightfull party oo o lois Jae refund o the

= 4
D).
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mn exr refund is made in -::tt.:.n a&nd
M e TN (T AL Vel RGMES .!‘
the paymert of the tax or pemelty.”

/I'é i we | set sd thal the twe uirements
asewe phated, namely. (1) the £Liing of = woiliam
wlsim Ces cofund with the Commiss ' - of Internal
flevenue within 2 years from the date of paymant
md (20 W deatiteiten of 3 suit or proceading in
G@erd i 2 years frem the date of su=h paynent,
ww mandatory and o5 tantt . snd o lure to conm-
ply =4th 00/ senditions = atal  reocovary (.Johns-
&sn Lumber Tov . Inc. i Tourt of Tax Appeals, O, R.
No. L-9992. Apeil %3, 9%,

% swet be uoted ot the outset that the asended
pe.lifon for review dated October 23, 999, which inte
“4ated the aciian for rofund wes filed on October 54,
1989 (ppe 7393 CTA rec.). Thie date o vexy signie
fauent. beeavss fn order that the ¢ aim for refund be
not adversel  affscted by the Ze-year preseriptiv
peris: provided for In Sec fen X6 of the fax Code,
e paymsat of the tax sought te he zatovered must
e pewn o7froted not cazlier thas Uctovexr M. 1987,
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tha! . counting 2 &b fyom October

e, A the =it Se deemt. s latming zefund
W ok Ga® wee TSied. s othew wiedy, W endem
desdy i) memeaesr of (6 tax chewis G2 boyend the
A e (DERERRE G e W N abealld have s,
@5 net prier to October 1957,

A careful exsmination = o tement of
v Kovember 954 toe & - 9%€ . Exhibi B,
pe 148,m CTA . 0 that, © regards the Manila
off © the 't payment wag fe¢c = under Check
Mo 30236 deted Ogtober 17 1956 Exhibi A= . p.

187, €TA oo ) . 1n the sum of ¥ . " .96; ac regards
the Naga Plant, the latest payment ~ eff < ted on
July 9. 955 under 0.0, No, 696251 us #2,026.,89
(Exhibi A-l0 p. 140 GT" rec ) and - regaxds
the Bagnotan Flant, the test payment was effected
on July 70, 1955 under O.R. Neo, 87253, for
PL,068,79 Exhibit A-ld, po  GIA = ).

Inasauch =  payments v made prier to
October . 195 1 f = that the claim for re-
fund = already barred by prescription.

Peti’ v contends that a written claim . re-
fund - in his letters dated Septeaber 28, 955,
Gl Rl 26, 985, suspectively Exhibits E & G, ppe 137-
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AEE BER ses: . Aseuming hed o58d letters ams el i
#latme fex refund of v ameunts in gueantlon, ALID
@ ssitleon will not prosper beceuse., o: heretofore
@i, the Wi = proceseding in sourt claiming u=
el was made beyond the P-year prescriptive periods

P fener Lkewise argues that responden
G meived the right teo the de ence of prescription,
M @iadm £s not supported by the evidence. On tho
wontrary. the defemse of prescrip ion was  xpressly
pleaded by respondent in his smended *nswer doied
Februazry 26, 960 pp. /23136 CT) rec. ',

IN VIEs OF THE FORECDING CONCLUSTON, 1t ba-
comes unneCessary to dispose of tha sown relative
to the béses for “omphting he rales onrd 3d ¥alorgs
taxes,

Freaises onsidored. the Lowrt holde:

Lo That the "ASO Portland Cement” war a wdes-
fectured product #nd not 3 minscral produet prior &
the effectivity of Republic At Neos 1799 on Juae 16,
958, and therefore petitionsr wes not exsapt frem
paysmen’ of the sale: ta+ - on sald producty

2. Tha' petiticner is not antitied to deduce
tion from the gros selliang price of the cost of raw
materials (bag containers and gyssum) used in the
whsanso of evidence thai they were previously sube
Jected = the 71 tax fmposed by Sections 186 and 190
o e Tw Godey







