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DECISION

The petitioner is seeking the recovery of
249,746,772 which was collected by the Cellector of
Customs of Cebu, as deputy of the Commissioner of
internal Revenue, respohdent herein, as advance sales
snd compensating taxes on 900 bales containing
493,926 plsces of empty cotton starch bags and paper
iiners imported by it from abroad and used by it in
the manufactupe and uh’ of ecrn starxch. Its cl&h.
for refund having been denied by respondent, it has
instituted the nresent arpeal to review the adverse
decision of respondent.

It appears that the sum of P49 ,746,02 is the
aggregate of the advance sales and compensating taxes
paid by retitioner from 1955 to 19857 on various ime
portations of cotton bags snd paper limers which it
used in the manufacture and nh; of corn starch.
Having been granted tax exesmption under Republic Acts
Nos. 25 and 901, petitioner contends that the ccllec-
tion of the sum of 249,746,002 §s 1llegal and, there-
fore, it is entitled to the refund of ssld amounts
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On the other hand, respondent claims that the said
amount was legally paid becouse under the tex exenp-
tion certificate issued by the Secretary of Finance
to petitionex, cotton bags and paper liners are not
among the articles which petitionex is authorized to
impoxt fer use im the msnufacture of corn starch free
from all taxes.

In thies appeal, three prineipal issues have been
raised, to wits (1) whether or mot this Court has
jurisdiction to take cognizance of the appeasl; (2)
whéether or not the sum of »49,746.02 was paid in
congept of deposit or ss actual payment of the ade
vence sales tax and compensating tax; and (3) whethex
or not the Secxetary of Finance may validly limit the
raw materials which petitionar could import from abroad
free all taxes,

In connsction with the firet issus, it is the
view of respondent, consistently adhered to here and
in other similar cases, thot since the danial of the
claim for vefund is based upon decisions and epimions
of the Secretary of Finance, Ncﬂﬂul‘thnno“'-
dilt:l‘.m to Mn the appeal. It is alleged that
in legal effect what is sought to be reviewed is the
decision of the Secretary of Finsnce which is not re~
viewsble by this Court. The fact remaine that the
taxes sought to be recovered axe internal revenue
taxes. Under Sections 306 and 209 of the Revenue
Code, the power to determine whether intemmal rewvenue
taxes are refundable or not is vested in the Cormise
sionar of Intemnal Revenue. "“hen a claim for refund
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of an internal revenue tax is filed with the Puresu
of Internal Revenue, it is the Commissicnar vho is
required to decide whether or not the ancunt being
claimed is mmu-:m./nuuﬂtmuum-
nissioner renders hie decision pussssst te prior in.
structions or cpinions of the Secretary of Finance
does not mean thet the decision was rendered by the
letter. Similarly, if the Commissioner sheuld dee
¢cide & case following en opinion of the Secretary of
Justice, as has often happensd, the decision {s that
of the Commissioner, not of the Secretaxry of Justice.
In the instant case, respondent actually renderved
his decision denying the nfuul:] (&xh. EE, page 17,
CeToA. Tecoxds., ) It is this decision which has been
sppealed to this Court, not a decision of the Secze-
taxy of Finance.

It may be stated that this question has been
foreclosed by our decisions in Lacson ve Blaquera,
CeToAe Voo 302, Sept. 2, 1957, and Phil. Corn Products
ve Collector of Int. Rave, C.T.A. No. 340, Dgc. 20,
1957.1

As regsrxds the second issue, respondent claims
that since the sum of P49,746,02 wes collected by the
Bureau of Customs as a deposit and not sectual payment
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of advence sales and compensating temes, the rioht of
petitioner to the recovery of said amount is not govemrne
ed by Sections 306 and 309 of the Revenue Code which
apply seolely to intermal revenue taxes actually paid,
M.thmlunfnmmwyaomd
action. (See page 3 of the Answex. ) Conceding the.cor-
rectnase of the wview, that the sight te recewvezr an
amount deposited to secure payment of an intemal zev-
mtui‘tmm“hmamm-ﬂﬂ'dm
Revanue Code, then the right of petitioner to seek e
view of the decision of respondent is governed exclue
sively by Sections 7 and 11 of Rgpublic Act Ne, 1128,
under which a taxpayer may asppeal to this Court frem
sny decision of respondent in “other matters arising
under the National Internal Revenus Code ox other law
er part of law administered by the Pureau of Intemmal
Bevenue." Apd its right of recovery oxr appesl is not
governed by the two-year peried of limitation pres-
cribed in Sections 306 and 309 of the Hovenue Godas/
Ve find no mexit in the stand of respondent on this
issue. At any rate, there appears teo us no need for
sn extedded discussion of this issue as it will not
affect the result. .

The third and final issue relates to the power
of the Secretary of Finance 0 limit the raw materials
which may be ifmported tax fmee by new and necessary
industries grented tax exemption under Republic Acts
Nose 38 and 90l Petitioner contends that a new and
necessary industry, sfter it has been granted tax ex-

B
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emption, may import free from all taxes sll the raw
materials that it needs in ite business. On the other
hand, respondent claims that the sxemption from taxa-
tion of a new and necessary industry is subject to the
conditions and limitations imposed in the certificate
issued by the Secretary of FPinance authorizing it to
operate as » new and necessary industry.

Petitioner has been granted the privilege of tax
exemption undexr Republic Agt Ne. 25, as amended and
extended by Fgpublic Act Ne, 901, s= 2 new and neces~
sary industzy, The grant of exemption is subject,
among others, to the following conditionst

*lefe rm- umlm of
h"“ﬁ.’ ”. or “

H..N.Ihmthchmtonﬁiuthﬂ
in view of the favorable rocommenda-
tions of the Sgcretary of Commerce and
Industey and the Administrator ef Eco-
nomic Coordination, the same is hereby
qprmihnmttt-th-ﬂutu-
of corn starch, corn gluten feed, and

Saaial ta B lmmabedTs
e TR0 Ellse af sulebes Tar =

CaTeAe H mﬁumlms

The exemption from taxation of petitioner was
granted in view of the favorable vecommendations of
the Secrepry of Conmerxce and Industry and the Adminis-
trator of Hconomic Cooxdination, presumably after =
thorough investigation of the needs and requirements
of the businese. Vhen, therefove, the “ecretary of

Finance issued the certificete of exexption on June 9,
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1953, ho must hove ascertained and established the
fact that 2ll the raw matexials, except sulphur, need-
gd in the manufacture of comm starch, corn gluten
feed, and cozn oil were all available locally at ren-
scnable prices. Petitioner must have accepted the
conditions imposed for its exemption with full know
ledge of this fact, otherwise it should have request-
ed reconsideration of said conditions,

NHotwithstanding the limitetion imposed with
respect to the impertetien of row materials, except
sulphur, and the scceptance thersof by petiticner,
it imported, from September 29, 1985 to Apxil 24,
1957, 900 bales containing 493,926 pleces of empty
cotton bage and pasper liners which were used by it
in the manufactuxe of comn starche This iz cleaxly
2 violation 8f its pemmit to cpexate ss 2 new and
neceseary industry, and petitioner must pay the cor-
nm. tax on sald Importations.e If, a2 now ale
leged, comn starch bags and paper linere aze aveilable
locally only at prices much more than the price of
sush articles when imported, and for this reason it
can not cperate profitably wexe it to buy leecally
such raw materials, the remedy is not by importing in
viclation of the terms of the grant of exemption but
by 9 & modification thereef,

It is contended that the Secretaxy of Finance
has no power to limit isportetion of rew materials
needed by new and necessary industries. ‘e believe
that Section 1l of Republic At Ne. 90] gives the
Secretary of !'iamn .-ﬂ' pover to determing what
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equipment and raw materials may be imported tax fiee
by new and necessary industries. Taid dection PFO-
videst
*Section 1lly The Secretary of
Finance shall promulgete the neces~
sary rules and regqulations for the

proper enforcement and te ca out
the lti and purposes of e Act,

Put it i=s alleged that the power of the Secre-
tary of Finsmece under Section 11 of Republic Act Ne.
901 "is limited ¢o the claseificotion ss to vhich of
the seversl industries or commercial ventures sn ap-
olicant may have would be granted the privilege of
tax exemption as a3 new and necessary industry." We
do not think this conclus ie Justified by the
wozding of said section. ¥ Republic Aet No. 901 con-
fexrs upen the Secyetsry of Finance two distinet and
different powers. The fivst is the power to deter-
mine what kind or class of industries ave new and
nacessary whigh may be grented exemotions the eecond
is the power to determine the scope and extent of
the privileges which may be enjoyed by 2 new snd neces-
sary industry after it hae been grented tax exemptiem,
The first is conferred upon the Secretary of Finance
under Sections 1, 2, 3, 6 and 6 of Fepubliec Aect Mo,
9013 the second under Section l1l. The law imposes
upon the Secretary of Finance the oblioation of exer-
cising both. (%See Commissioner of Int. FMeve v Phile
Coxn Products, G Re Mo, L=13701, May 31, 1960, )
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Pgtitioner having imnorted rew materials which
it i not authorized to import tax free, the collec-
tion of the coxresponding taxes on said importations
was made in secordance with law,

The decision of respondent denying petitionesz's
claim for vefund being in ordexr, the same is hcé.by
effirmed, with custs against petitioner.

S0 ORDE RED,

lanile, August 5, 196,

ROMA . UMALL
Associate Judge

PE COMCURS

) S ARLE

Presiding Judge
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