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CASANOVA, J.:

This is a Petition for Review filed by petitioner-Philippine Realty and
Holdings Corporation, seeking the refund/issuance of the tax credit certificate in
the amount of P9,783,619.00, allegedly representing petitioner's unutilized
creditable tax withheld for taxable year ending December 31, 2007.

In their Joint Stipulation of Facts!, the parties stipulated as follows:

1. Petitioner PHILIPPINE P=A'TY AND HOLDINGS
CORPORATION, INC. is a corporation organized under Philippine_gg—
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laws with principal offices and business address at 33/F East
Tower, Philippine Stock Exchange, Exchange Road, Ortigas Center,
Pasig City.

2. Respondent is the duly appointed Commissioner of
Internal Revenue, vested by law in general to implement and
enforce the provisions of the National Internal Revenue Code
("NIRC") and other tax laws, and in particular, decide claims for
refund of internal revenue taxes. (Par. 2, Petition for Review; Par.
1, Answer)

3.  Petitioner is engaged in the business of dealing,
engaging, investing, and transacting directly or indirectly, in all
forms of business and mercantile acts and transaction concerning
all kinds of real property including but not limited to the acquisition,
development, utilization, and disposition of residential, industrial
and commercial property and concerning all kinds of personal
property, including but not limited to technical and industrial
equipment and machineries, commercial paper and documents,
securities, evidences of indebtedness, instruments of value, and
other forms of obligations, services and all rights to personal
properties.

4. Petitioner is registered with the Bureau of Internal
Revenue ("BIR") and was issued Tax Identification Number ("TIN")
000-188-233-000 and BIR Certificate of Registration bearing RDO
Control No. 3RC0000419979.”

On April 14, 2008, petitioner electronically filed its original Annual Income

Tax Return? for taxable year 2007.

its unutilized creditable taxes withheld at source for the taxable year 2007 in the

On October 21, 2009, petitioner filed its administrative claim® for refund of

amount of P9,783,619.00.

Due to respondent’s inaction on its claim for refund, petitioner thus filed

the instant Petition for Review* on April 13, 2010.

On June 7, 2010, respondent filed his Answer® and interposed the

following Special and Affirmative Defenses®, to wit: 2

2 Exhibit “I”; “1-1”
3 Exhibit “C”; “C-2”
“ Docket, pp. 1-16
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“5. Respondent hereby repleads the above admissions and
denials as part of his special and affirmative defenses.

6. Petitioner must prove that it is entitled to a claim for
refund under the strictest terms.

7. Claims for refund are subject to routinary administrative
investigation.

8. Pertinent to the claim for refund for alleged erroneously
paid corporate income tax are the following provisions of the
National Internal Revenue Code of 1997 (NIRC of 1997):

Section 229. Recovery of Tax Erroneously or Illegally
Collected. — No suit or proceeding shall be maintained
in any court for the recovery of erroneously or
illegally assessed or collected, or of any penalty
claimed to have been collected without authority of
any sum alleged to have been excessively or in any
manner wrongfully collected, until a claim for refund
or credit has been duly filed with the Commissioner,
but such suit or proceeding may be maintained,
whether or not such tax, penalty or sum has been
paid under protest or duress.

In any case no such suit or proceeding shall be
filed after the expiration of two (2) years from the
date of payment of the tax or penalty regardless of
any supervening cause that may arise after payment:
Provided, however, that the Commissioner may, even
without a written claim therefor, refund or credit any
tax, where on the face of the return upon which
payment was made, such payment appears clearly to
have been erroneously paid.

9. Petitioner must have been able to comply with pertinent
rules and regulations on claims for refund.

10. Petitioner must prove by clear and convincing evidence
that the requirements for refund claim were met, .2~

> Ibid, pp. 105-110
® Answer, Ibid, pp. 106-108
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10.1. There must be a written claim for refund filed
by the taxpayer with respondent.

10.2. The claim for refund must be a categorical
demand for reimbursement.

10.3. The claim for refund must be filed within two
(2) years from the date of payment of tax or penalty
regardless of any supervening cause.

11. It is well established in this jurisdiction that a claim for
refund partakes the nature of an exception and is therefore held
against the claimant and in favour of the State.

11.1. The burden of proof in establishing the factual
and legal basis for refund claims is on the claimant.

11.2. In the case of Far East bank (sic) & Trust
Company vs. Commissioner of Internal Revenue, the
Supreme Court held:

A tax refund is in the nature of a
tax exemption which must be construed
strictissimi juris against the taxpayer.
To stress, the taxpayer must present
convincing evidence to substantiate a
claim for refund.

11.3. Indeed, a claim for refund is in the nature of an
exemption and is construed in strictissimi juris against
the taxpayer. In the 2008 case of M.E. Holding Corp.
vs. Court of Appeals the Supreme Court held that
“(w)e reiterate at this juncture that claims for
refund/credit, as in the instant case, are in the nature
of claims for exemption.”

12. Al told, petitioner’s claim for refund filed before the
Honorable Court should be denied for lack of merit.”

The parties filed their Joint Stipulation of Facts on July 23, 2010 which
was subsequently approved by the Court per Resolution’ promulgated on July
27, 2010; gz~

" Docket, p. 135
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After presentation of its testimonial and documentary evidence, petitioner
filed its Formal Offer of Evidence on December 8, 2010, which was admitted by
the Court except for Exhibit “"AA” and “AA-1" for being provisionally marked per
Resolution dated February 16, 2011.

On June 3, 2011, petitioner filed its Memorandum while respondent failed
to file any.

In a Resolution promulgated on June 28, 2011, the case was deemed
submitted for decision sans respondent’s memorandum.

The parties have jointly stipulated on the following issues for this Court’s

resolution:

“I. ~ WHETHER OR NOT PETITIONER OVERPAID ITS
CREDITABLE WITHHOLDING TAXES FOR THE TAXABLE YEAR 2007
IN THE AMOUNT OF PHP9,783,619.00.

II. WHETHER OR NOT THE INCOME UPON WHICH THE
TAXES WERE WITHHELD FOR THE TAXABLE YEAR 2007 WERE
INCLUDED IN THE INCOME TAX RETURN OF PETITIONER FOR
THE YEAR 2007.

III. WHETHER OR NOT PETITIONER'S OVERPAID
CREDITABLE WITHHOLDING TAX IN THE AMOUNT OF
PHP9,783,619.00 IS SUBSTANTIATED BY DOCUMENTARY
EVIDENCE.

IV. WHETHER OR NOT PETITIONER IS ENTITLED TO THE

REFUND OF THE AMOUNT OF PHP9,783,619.00 REPRESENTING

ITS OVERPAID CREDITABLE WITHHOLDING TAX FOR THE

TAXABLE YEAR 2007.”

The instant case involves a claim for refund of petitioner's alleged
unutilized creditable tax withheld for taxable year ending December 31, 2007.

To be entitled to a claim for refund of excess/unutilized creditable
withholding tax at source, the taxpayer-claimant must satisfy/comply with the

following requirements/conditions®: (1) the claim is filed with the CIR within the@_

¥ Banco Filipino Savings and Mortgage Bank vs. Court of Appeals, Court of Tax Appeals and
Commissioner of Internal Revenue, G.R. No. 155682, March 27, 2007
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two-year period from the date of payment of the tax; (2) it is shown on the
return of the recipient that the income payment received was declared as part of
the gross income; and (3) the fact of withholding is established by a copy of a
statement duly issued by the payor (withholding agent) to the payee showing
the amount paid and the amount of the tax withheld therefrom.

As to the first requisite/condition, the reckoning of the two-year
prescriptive period for filing a claim for refund of excess creditable withholding
tax (CWT) or quarterly income tax payment starts from the date of filing of the
Annual Income Tax Return because it is only from this time that the refund is
ascertained.’

Petitioner electronically filed its original Annual Income Tax Return for
taxable year 2007 on April 14, 2008.!° Counting from this date, petitioner had
until April 14, 2010 within which to file its claim for refund both administratively
and judicially. Thus, petitioner’s administrative claim, filed on October 21,
2009 and the instant Petition for Review, filed on April 13, 2010, fall within the
two-year prescriptive period provided under Sections 204(C) and 229 of the
NIRC of 1997, as amended.

We go now to determine petitioner's compliance with the second
requirement, i.e. that the income payments (from which the taxes were
withheld) were included and reported by petitioner in its 2007 Annual Income
Tax Return.

A perusal of the certificates revealed that the creditable withholding taxes
(CWT) of P11,442,371.73 were withheld on gross income payments of
P211,761,354.86 broken down as follows:

Income Tax
Nature Jneamo Payments Withheld

Payments for Rental P 12,050,078.41 | P 60248223
Payments for Sale of Services

=

? Commissioner of Internal Revenue vs. The American Life Insurance Co., G.R. No. 105208, May 29, 1995
' Exhibit “1-1”
" Exhibit “C-2”
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refund/issue tax credit certificate in favor of petitioner the reduced amount of
EIGHT MILLION SEVEN HUNDRED SEVENTY THOUSAND FIFTY THREE
AND 85/100 PESOS (P8,770,053.85), representing petitioner's unutilized
creditable taxes withheld at source for taxable year 2007.

SO ORDERED.

CAESAR A. CASANOVA
Associate Justice

WE CONCUR:

% C. QMo idh,
ANITO C. CASTANEDA

Associate Justice

Coalits N Muidsae . Gaudls
(With Dissenting Opinion)
CIELITO N. MINDARO-GRULLA
Associate Justice

ATTESTATION

I attest that the conclusions in the above Decision were reached in
consultation before the case was assigned to the writer of the opinion of the
Court’s Division.

ANITOC CASTANEDK

Associate Justice
Chairperson, Second Division
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CERTIFICATION

Pursuant to Article VIII, Section 13 of the Constitution, it is hereby
certified that the conclusions in the above Decision were reached in consultation
before the case was assigned to the writer of the opinion of the Court’s Division.

JUANITO C. CASTANEDA, JR.
Acting Presiding Justice



Republic of the Philippines
COURT OF TAXAPF™*"' 3
Quezon City

SECOND DIVISION

PHILIPPINE REALTY AND
HOLDING CORPORATION,
Petitioner, CTA CASE NO. 8070

-Versus- Present:
CASTANEDA, JR., Chairperson
CASANOVA, and
MINDARO-GRULLA, JJ.
COMMISSIONER OF INTERNAL
REVENUE,
Respondent. Promulgated:

DISSENTING OPINION

MINDARO-GRULLA, J.:

With all due respect to my colleagues, | dissent from the majority
decision partially granting the petition for review and ordering the refund or
issuance of a tax credit certificate in the reduced amount of P8,770,053.85. It
is my opinion that the petition should be denied for insufficiency of evidence.

Cases filed before this Court are litigated de novo and taxpayer-
claimant should prove every minute aspect of its judicial claim.’ Hence, there

should be no room for inconsistencies, especially on the part of the taxpayer-<&

1 Atlas Consolidated Mining and Development Corporation vs. Commissioner of Internal
Revenue, G.R. No. 145526, March 16 2007.
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claimant, who has the burden of proof to establish the factual basis of its claim
for tax refund.2

Suffice it to say, that no application for refund or issuance of a tax
credit certificate is allowed should the taxpayer carry over the excess amount
shown on its final adjustment return against the estimated quarterly income
tax liabilities for the taxable quarters of the succeeding taxable years. Such is
the consequence of the irrevocability rule® under Section 76 of the 1997 NIRC
as amended.4

Concomitantly, before a refund for creditable withholding tax is granted,
it is es¢ tial for the taxpayer claimant to prove that the excess creditable
withholding tax should have not been carried over to the succeeding taxable

quarters. In the instant case, to prove that petitioner did not carry-over and/or &

2 Commissioner of Internal Revenue vs. Far East Bank & Trust Company, efc., G.R. No.
173854, March 15, 2010.
3 Systra Philippines, Inc. vs. Commissioner of Internal Revenue, G.R. No. 176290,
September 21, 2007.
4 SEC. 76. Final Adjustment Return. — Every corporation liable to tax under Section
27 shall file a final adjustment return covering the total taxable income for the preceding
calendar or fiscal year. If the sum of the quarterly tax payments made during the said
taxable year is not equal to the total tax due on the entire taxable income of that year, the
corporation shall either:

(A) Pay the balance of tax still due; or

(B) Carry-over the excess credit; or

(C) Be credited or refunded with the excess amount paid, as the case may be.

In case the corporation is entitled to a tax credit or refund of the excess estimated
quarterly income taxes paid, the excess amount shown on its final adjustment return may
be carried over and credited against the estimated quarterly income tax liabilities for the
taxable quarters of the succeeding taxable years. Once the option to carry-over and
apply the excess quarterly income tax against income tax due for the taxable quarters of
the succeeding taxable years has been made, such option shall be considered
irrevocable for that taxable period and no application for cash refund or issuance of a tax
credit certificate shall be allowed therefor. (Emphasis supplied)
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apply the claimed excess tax credits for the taxable year 2007 to the
succeeding quarters of the taxable year 2008, petitioner presented its
Amended Quarterly Income Tax Returns® and Annual Income Tax Returns®
for the succeeding year 2008. However, these documents are insufficient.
Petitioner should likewise present its Original Quarterly Income Tax Return for
the taxable year 2008. The original quarterly income tax return would help this
Court to ascertain whether petitioner have opted to carry over its 2007 excess
credits.

Significantly, a taxpayer may amend its quarterly income tax return or
annual income tax return which in either case may modify the previous
intention to carry-over, apply as tax credit certificate or refund, as the case
may be. As in the instant case, petitioner presented only its Amended
Quarterly Income Tax Returns for the succeeding year 2008. However, the
option to carry-over in the succeeding taxable quarters under the irrevocable
rule cannot be modified.

The Court en banc in the case of Shell Services International Sendirian
Berhad vs. Commissioner of Internal Revenue, “CTA EB No. 196, June 13,
2007 (CTA Case No. 6658, March 14, 2006)”, affirmed the irrevocability of the

carry-over despite the previous intention to claim for refund, to wit: <

5 Exhibits “EEEEEEE”, “FFFFFFF” and “GGGGGGG”.
6 Exhibits “CCCCCCC”.
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"(W)hile petitioner marked with an x' the box corresponding fo
the phrase ‘fo be refunded’ in its 2000 ITR, petitioner had actually
exercised the option fo carry-over its 2000 excess creditable
withholding tax to the year 2001, and in fact, it had already carried
over to the succeeding year its unutilized credifable taxes withheld for
the taxable year 2000. By express manadale of Section 76, once the
option fo carry-over has been made, such option is irrevocable for that
taxable period and no application for cash refund or issuance of tax
credit certificate shall be allowed therefore.”

In Millennium Business Services, Inc. vs. Commissioner of Internal Revenue,
“CTA EB Case No. 510 promulgated on September 28, 2010 (CTA Case No. 7441,
February 11, 2009)”, the Court en banc affirmed that the burden to prove that the
taxpayer claimant did not carry over or utilize the claimed excess creditable
withholding taxes to the succeeding taxable quar s belongs to the taxpayer

claimant. Thus, the Court en banc ruled that:

"Although, petitioner presented fts 2004 Annual Income Tax Relurn
wherein it shows that if did not carry over as tax credit ifs claimed unutilized
creditable withholding taxes of P1,341,623.00 fo the succeeding laxable
year 2004, however, this evidence Is not ernough to conclude that petitioner
did not apply the said unutilized credifable withholding taxes against the
income tax aue for the first three quarfers of 2004. Petitioner should have
presented ifs 2004 quarterly income fax retums. The said quarterly income
fax retums could help the Court determine whether petitioner effectively
opled fo carry over the 2003 excess creditable withholding taxes fo the
subsequent taxable year. If petitioner applied the said unutilized creditable
withholding faxes against the income ftax due for the first three quarters of
taxable year 2004, it therefore effectively exercised the option to carry over
the 2003 unutilized creditable withholding faxes to the succeeding taxable
year 2004, thus, its claim for refund should be denied pursuant fo Section 76
ofthe 1997 Tax Code, . . ."

Further, the Court en banc in the case of UPSI Management, Inc. vs.
Commissioner of Internal Revenue, “CTA EB CASE NO. 670(CTA Case No.

7762)” October 19, 2011, held that the fact of whether the taxpayer claimant ¢
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carried over its excess creditable withholding taxes to the taxable quarters of
the succeeding taxable year is not only necessary but indispensable in
arriving at a just decision. The factual milieu of said case reveals that the taxpayer
claimant’s petition for review (before the Court in Division”) was denied for
insufficiency of evidence.

Taxpayer claimant seeks reconsideration and attached its succeeding
quarterly returns to prove that it did not utilize its claimed excess creditable
withholding taxes to the succeeding quarters of the taxable year 2006,
however, the Court in Division8 found that taxpayer claimant effectively carried
over its excess tax credit in the 1st 2nd and 3rd succeeding quarters. The
Court en banc affirmed that the taxpayer claimant effectively carried over its

excess tax credit though unutilized. The pertinent portion thereof states:

‘In the instant case, petitioner signified its intention to refund
the 2005 excess creditable withholding tax through the issuance of a
tax credit certificate in its 2005 final tax return. However, the same
2005 excess creditable withholding lax which pelitioner seeks fo
refund was actually carried over and included as ‘prior years excess
credits” in thetlst, 29 and 37 quarterly income tax returns for the
taxable year 2006. The fact that petitioner was not able to actually
utilize said tax credit is irrefevant. The fact remains that pelitioner
actually carried over the 2005 excess creditable withholding tax in the
first three taxable quarters of the succeeding taxable year and it
negated its previous intention to claim for a refund. Having exercised
the option to carry-over with respect to its claimed 2005 excess tax
credits as evidenced by the quarterly income tax return, petitioner is
bound by the irrevocability rule under Section 76 of the NIRC of 1997,
as amended. This is the significance of the presentation of the
succeeding quarterly income tax return and the annual income tax
return of the subsequent taxable year.”&

7 First Division
8 |bid.
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Well-settled it is in our jurisprudence that tax refunds are in the nature of tax
exemptions and as such, they are regarded as in derogation of sovereign authority.
Thus, tax refunds are construed in strictissimi juris against the person or entity
claiming the same. In the instant case, not only should petitioner establish that it is
entitled to the claim® but it must most importantly prove that it did not carry over the
claimed excess tax credits even though not utilized.

If petitioner carried over the 2007 excess credits in its original quarterly
income tax return in 2008, petitioner effectively exercised the option to carry-over
with respect to its claimed 2007 excess tax credits and it would not be entitled
to refund. As entitlement to a tax refund is for the taxpayer to prove and not for the
government to disprove'?, and having failed to sufficiently prove that it did not carry
over its claimed 2007 excess credit to the succeeding quarters of the taxable
year 2008, | vote to deny the petition for insufficiency of evidence.

Gt N, Mudpm- Gl

CIELITO N. MINDARO-GRULLA
Associate Justice

9(1)The claim must be filed with the CIR within the two-year period from the date of
payment of the tax; (2) It must be shown on the return that the income received was
declared as part of the gross income; and (3) The fact of withholding must be established
by a copy of a statement duly issued by the payor to the payee showing the amount paid
and the amount of the tax withheld

10 Commissioner of internal Revenue vs. Far East Bank & Trust Company, etc., G.R. No.
173854, March 15, 2010.



