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Republic of the Philippines
QIURT OF TAX APPEALS
Manila

- = 2
PHILIPPTNE PORTLAND l(]l'
CEMENT €., INC., )
Petitioner,

- V@ISUS o «TeAs CASE ND, 137

d
The ACTING COMMISSIONER

OF CUSTOMS,
Respondent.
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DECISION

This 4s an appeal from the decision of the
Acting Commissioner of Customs, reversing the deci-
sion of the Collector of Customs for the port of
Iloile and holding netitioner's importation of
erushed gypsum rock dutisble under paragraph 6(p),
Sec. 8 of the Philippine Tariff Act of 1909, as
amended.

Petitioner imported from San Marcos Is., Lower
California, Mexico, 637,000 kilos of "Crushed Gyp-
sum Rock", which arrived at the port of Ileile on
October 11, 1954, It declared the shipment for
llut'y ss ummanuf actured gypsum, in consequence of
which the amount of 935,096.00 was levied and paid
as customs duty under paragraph 6(b), Sec. 8 of the
Tariff Act of 1909, as amended.

Thereafter, alleging that there was a mistake
in the clmﬂuaum of the impertation as the
same allegedly falls under paragraph 2(a), Sec. &
of the Tariff Act of 1909, petitioner filed 2 pre-
test and requested refund of the amount allegedly

paid in excess.

R

303

gor



DECISION e
C-Tvo GASE m- 137

a2

After hesring petitioner's protest, the Collec-
tor of Custems for the port of Yloile, relying uwpon
a previous ruling of a former Commissioner of Customs
that oypsum rock was dutiable under paragraph 2(a),
Sec. 8 of the Philipnine Tariff Act of 1909, as
amended, ordersd the reliquidation of the entry (Exh.
N, pp. 6.7, Customs rec. N

However, former Aeting Conmigssioner of Customs
Jose P, Trinided, {n an Indorsement dated ‘pril 19,
1935, reversed the decision of the Cellecter of Cus-
toms of Iloilo on the 2round that the “shipment being
uwwrought gypsum it is beliaved that it is properly
classifishle under Paragraph 6(b) of the Tariff Act
x x x* (Bxhs. O & 11, p. 8, Custons Roc.)

On May 27, 1955, petitioner filed {ts petition
for review. Subsequently, it amended the petition
for review, wherein it is alleged, among others, that
there being no anpeal from the decision of the Cole
lector of Customs for Iloile, the same had become fi.
nal and no longer reviewable by the Commissioner of
Customs., 1

| Petitioner having failed %o press in its memo-
rmdlh the issue of whethexr or net the decision of
the Collector of Customs for Ileile had become final
‘and net subject to review by responfent, we take it
that it has abandoned said issue.’ However, so that
there may not be any doubt as te the opinion of this
Court on the matter, we wish to draw attention to
Section 1393 of the Ravised Administrative Code
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(now Section 2318, Tariff and Customs Code ), whieh
provides that "1f in gny case Invelving the assess-
ment of duties the importar shall fail to protest the
decision of the gellector of customs and the Commis-
sicner shall Le of the opinion that the decision was

erronecus and unfavorable to the Govermment, the late
ter may order a reliquidation x x x" It is clesr
from the above quoted provision ¢f lew that the Comibise
sioner of Customs may review a decision of a Collector
of Customs in any protest case involving liability
for customs duties, even 1f the importer has not ape
pealed to the CTommissioner.
( The asin issve presented for our detemmination

s whether the importation of *Crushed Gypsum Rock®
is dutiable under paragraph 2(s) as “other" stones
in block, rough or squared st the rate of %0.10 per
100 kilos, or under paragraph 6(b) as unmanufactured
gypsum, st the rate of $0.40 per 100 kiles.

Paragraphs 2(a) and €(b), Sec. 8 of the Tariff
Act of 1909, as amended, provide ss followss

’ *SEC. 8. That the rates of duties

to be eollected on artieh;"gc-oda.

wares, or marchandise impo inte the

Philippine Islands, or going into said

islands from the 'nited States or any

of its possessions except 25 ctherwise

provided in this Act, shall be as fole

lowss x x x".

x ® x
*2. Fvnes, ot:;r. natural or artificial,
gress weightt
(a) In block, rough or
squared only -- 100 kilos %¥0,10%
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%. Barths, gross weights

(b) Gypsum, pumice,

emary, chalk,

- keolin (China
claz). unmanue
factured, smd

other crude

earths and clays

net otherwise

provided for,

100 k1108 eese~e- $0.,40*

Petitioner contends that the importaticn in
question falls under the csteoory of “ether stones *
provided in paragraph 2(a) a{/’in Terif[ Acte This
contention is without merit.  Faregraph 6(b), Sec. 8
of the Aet snecifically imposes a duty on gypsum,

20 noming. 1In this circumstance, the artidle im ques-
tion is dutiable under that speclific classification
which can be applied to nothing else, and not under
the general temm which may embrace it (Santoe & Jshrle
ing vs. Collector, 26 hil. 619, citing Arthur ve,
Stephani, 96 U.3. 125, 24 L. ede 771 )

We are, therefore, of the opinion snd so hold
that the ummenufactured gypsum rock should be classie
fied under paragraph 6(b), Sec. 8 of the Tariff Act
of 1909, 25 emended, and is subject to the rate of
duty a $0.40 per 100 kilos. |

Anent petitioner's contention that the ruling
of &8 former Commigssicner of Cust-ms tc the effect that
gypsum falls under the cstegery of other stones if
imported in bleck, rough or squared only, and is sube
Ject to duty at $0.10 per kils, which ruling has
allegedly received long acquiescance, should be fola

lowsd, 1t may be stated that the constyuction of a
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statute by » fomer Comaissioner of Customs is not
binding on his successors in offi-e if they are satis-
fied thet a different construction of the lew should
be given. (Hilado v. Collector of Internal Revenue, *
Ts Re Moo La9408, Oct. 31, 1%6.).:,‘/

Petiticner's other contention to the effect
that {f the classifiecation by respaondent of gypsum
under paraaraph 2(b), 3ec. R of the Tari(f Act of 1909
is upheld by the Court, the new ruling should be given
.prospective annlieation in justiece to thoae who had
relied in good faith upon the correctness of
previous ruling. This is imally.untunnhle.z‘ X~
ronecus construction of the law doos not nreclude the
government from assessirm and collectirg the correct
duty legally due. (Hilado vs. Collactor of Internal
Revenue, ihid. ) Mo vested or acauired risht can arise
from acts or omissions which are against the lur.]
(Art. 2784, Civil Code. )

WHEREFRE , the decision asnealed from is heree
by sffirmed, with costs against patitioner,

30 ORDE RED,

Marila, Sugust 27, 1963.

s

Bt nee i

ROTIAN M, Usall
Associate Judge
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