'
=T

FASTERN MITRFSION P
AUSTRALASIA ALD
CHINA IRLEGRAPH COM-

FANY . INC..
Y H‘lﬁtiuﬂ' g
versus CTA CaSE WO, (87
COMMISSTONRR OF
INTRRNAL AEVEMNR
e nt.

o o om e a2 =2 R

DEC1l1s8100D

fefore us 15 an apyesal from the deci 'on of
respordent Commissioner of Int-rmal Nevenue hoid-
ing petitioner .iable for the paymert of the sum
of #13,089.5), as 29% surcherge for late paysent
of 1ts franchise tax for the year 1960, and the
additional sum of #300.00 as compromise penalty
for failure to reep regular books of accounts
for 1960-1961, as required by Section 334 of the
Revenue Code .

Petitione: is s corporation duly organized
and existing under the laws of Great Pritsin and
authorigzed to engage in business in the /hilip-
pines pursuant to its franchise K Wepublic Act
Wo. 808, which granted it the privilege of opera-
ting a telecompmunication ne work connecting Manils
with Hongkeng .
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Pkt Yioaew, undes i Tveneldag, Lo Peiiw
42 @y & feunchise Wum of 9B of i%s @eess earmings
pesiised fye ite Meafasse G M Philpplocs,
@l apeel aF 190 acsesels W the Aulitor Cen-
s e w0 autherised represent. e

ia o lokiey dotel Moweh 23, 1963, the A=iitor
Gassss  %ew Yhe Massger of the Acscuntaney;
Faiiaties and Corporstics Audd’ Depertueat
s Genescl awdll g 8ee, furnished uspeadent
@ eegy of the avdld Fepert on lhke eemmiseties o
pritiones © aceounts ‘o G purpege - Gmiupe
Halag 189 gesss wmesiogs subleet ¢ THumekisg Gas
o e goor 1961, Sald Feport atsl el petl-
i e cmsmnt of #92,398,03 o= dwei 8. (9
il 49 weee than tem days fwes Muw 35, 198§ the
et oF eeelpt v the eompsy of the aadi’ report
@l pmeesed Wy Sse OGeserui Anditing O£€ise, mmd
ek pelfilonar falliad to keep a complete set of
bosts o sosewsms e segeifud W Sestiem I o
W Ngormesy Com ap@ Slion 7 o die Deaesllce.

G Whe HaEis o e aiess et yepert; o
S W Sopeeeel By Vs demceoal W -
EeEGE e EEeRsy W s @ 8l 0095
representing ¥ curdhesge des labe paeek of W%
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franchise tax for 960 and the amocunt of ¥#300.00,
as compromise pemalty for failure to keep egu
books of accounts ss required by Geetion 134 of
the Revenue Code.

On ?u‘tuhr 19. 1962. petitiorer wroth re-
spondent a lettar protesting the aforementioned
esgessmant. In & letter dated May 24, 1966, re-
spondent denled petitiomer s protest and reiterated
his previous demand. On July 6, 1966, petitioner
requested the reconsideration of respondent's
sssessment. which reguest was denied on Cotober
20, 1966. Henee. this appeal to this Court inter-
posed by petitiover on December 2, 566

The sole lssve to be resolved in this appeal
is whether or not petitioner inecurred delay in the
payment of its franchise tax faor the year 1960
0o as to warrent the imposition of the 25§ sw-
charge for late pavmenrt thereof.

The vital provisions »f law involved in this
case are Jections 7 and € of Republie Aot No, HOE,
the franchise of petiticner. and Section 259 of
the Fevenue Code which reed as follows:

keep & Siparate sesoust of ihe gress

cable messages originutisg 5 Vhe

'ﬁlaﬁ:i*muumt:n

successor a copy of such secount mot

later than the thirty-first day of

January of each year for the pre-
ceding year., Tor the purpose of

I —— —— . - T——









DECISION .
CTA CASE N.. 7817

6

1967 (slleged receipt of the sudit snd approvs
of acesunts), when the decision of the Auditor
Senersl became final. From Jume 22, 1960, 1t
nad still 10 days, under secticn £ of 1ts fran-
ehise, or until July 2. 1961, within which to
pay its franchise tax. Accordingly, the payment
af the franchise tax on June 29, 196" was made
well within the preseribed 10-day period [ xed
under section B of petitioner's franchise.

Respondent for his part contends that seo
tion < o¢ petitiones ¢ franchise clearly states
that the peFi.a of paymest of 1ts franchice tax
is within ten days fr-e the andit and approval
of aceounts. The period fov appeal provided in
Rule 4 of the Rules of Court shouid not be
added to this period to determine when petitioner's
frenchise tex is due. This ten-day period and
the fifteen=day seriod provided in Seetion 25§
of the Hevenue Code determines the scerval of
the 29 surcharge. Unon this theory, the =sid
surcharge acerued on June 18, 1961, that is,
before payment was mede on Jone 29, 796 .

We agree with respondent that petitioner's
franchise tax is payable within ten days after
the sudit and approval of sgecounts and not ten
days after the expirstior of the period for ap-
peal to the court from audit and approvel of aceounts.
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Referring to the payment of the franchise
tax, Section * of petitioner s franchise plainly
provides that “such tax should be due and payable
annpually within ten days after the avdit and
approval of the secounts as prescribed inm Section
7 of the ket . . ." Needless to say the law
clearly spenks of tern days after sndit and ap-
proval of asecounts und there seems to be no room
for interpretation on thie point. Indeed, 1f
the intention was to count the ten days from the
finality of the auvdit snd sporovel of peecounts
as an sgward, order or decinion of the Auditor
Genepal which ig opyeslable te the Courts Congress
would have said sc in elear terms-

It 1s notewerthy that fection 7 referred to
by Section B expressly provide that the spdit and
approval is final and conclnsive as to the amcount
of groszs earnings, Taker in comnection with See-
tion &, the obvious intention in providing in See-
tien 7 aforesald that the andit and approval of
seecourts is final and comoclusive 1s to make it
¢lear that the tax !5 payable within term days
from said sudit and spproval of seecunmts, and
that the amount of the tax should be based on the
result thereof. Fetitioners interpretation that
the ten~fay peiiod chould be counted from the
finality of the audit and approval as an award
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crder s dealallsn of ke Awdites fesswnil =t is
sppealabls to the Court makes the phrese '
and gonclucive™ & surplicugs Wt ie awkwe
uged at thet. In wume of %4 appeal = e eocurts
the and®  ond approval = seccount 1is subject =
revigion and At FFely G el Ml and ees-
elusive; ¥ no "appesl i5 mads the ssew leessss
firal ond Gsscinefos <79 JO days ovem A7 U5 i@
not sta®ad in the . Laws shonll be inter-
pret.d ressemably, gliing & meaniiy o the wesds
and phreces thereof for they are deemed ta i
been used with a ourpose anf meaaning.

(Mmmmmhﬂim?-msw
the 'p'stiﬁmr“u franehise thoroughly, ane die-
gerns the legislative design Vo rrovide foo a
definite period for the payment of the fionshiss
tax ond ther prevides for 2 remedy 1n case reti-
Wdoner Aisagrees With the findinge of the Andine®
Generel. The tax is made payable within tem Myw
ef%er the sudit ard approvai of netitionep’s
accounts; 1 petitioner, however, 1s not wtisfied
with such findings, his renedy 1= to app@l to the
Supreme Court but without rendoring pwatory the
umm:-utumlﬂthw‘

(Pudis podes camnot allow the sserm’ of
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taxes to depend on the will of the taxpayer taxes
beding the 1ifebleod of the povernmeat. This urgent
concarn of the govermment about tawes is emphati
cally reflected 1o Beetions 305 and 306 of the
Nationel interrsl fevenne Code recuiring the
paynent of texes belore contesting thelr validity.
Congress obvisusly Aid pot ‘ump the acerual of
petitioner s franchise tax with the proceadings

of petitioner's remedy. )

It is further contended that petitioner
acted 1n pood falth and it gshould not be held
1iable for panmslties, more speeifieally, the 258
gsurcharge, on the bases of the doetrive in Lonnell
kros. Co, v. Coomissioner of Internal lievenue, G.R.
Ho. I=15470, Leeember 7, 1963, and Ilagan Tlectric
& Iee Plant, Ine. v, Commissioner of Iinternal
Hevenue, CTA Case No. 1178, Mey 18, 196k. In
this commection it is alleged that prier to 1960,
petitiocner paid its taxes within ten days .ﬂ;
receipt of the andit report from Lhe Cenersl Andit-
ing Office. On July &, 1960, petitioner poid {te
taxes for 1999, Thereafter, pstiticaer recelved
a demand dgted Uctober 1/, 156  for the payment
of ity 7999 taxes. “hen petitiocner inforaed re-
svondent's agent that it had pald franehise taxes
1t was advised to nay conly upon reeceipt of demand

)
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im sadss ek 1% payment =5 Do Powilutemed SR
Fastly. Fop hds sfoscen petitiensr i (%6 Saame
only @m June 29, 1981, whteh ¢ wltRim B feee
Sy perdod speciiiad 4m the dueid Gated Jusmi 22,
1947, I should be noted that the Jwwasd-latiew
wiw made after the expi - on of the ten-day
papicd fhee e anlit aad appreval jEuvidesl U4
petitioner’s il

17 would sppear om the vowin that peti-
slamee mars oF 10 undepsteod thet 190 Premed
Gaw vaw dve Gam fape Aty the oRlit anl agpFewmil
of accounte, and 't also urderstood o0 il
o pay within said poriod wou @ subjeet 't o
penalti . Thus, petitioner olicv+w paid o
Gemme vitda Gke saill peicsd previouns G e Lk
eident that brought cbout this sesu. The provi-
7lon in franchise '/ appears o be exp lei! &=
W peried Tor payment. It is v worded tha'
the period ean not possibly be extended by the
Commissicner and = would v plum nad 0 aw
the part of peiliticass %6 Melisse el o MeEG
peinl olvies W s lesees FTedal aam ie fHaek
pezvan the prowd « .

dere the Coust o0 seeept " lbwne's o=

plane e wa @ el defense taninet W sureharge.
O memldl dmemlAGels the postponement of the oo
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ment of taxes with impunity sside from contras-
vening the well recognized rule that taxes sre
due and payable within tue period fixed by law
without recessity of desand.’ (scoje #“ining Co.,
ing.: ve Comm. of Int. Rev.y G. U, No. L-19378,
June 13, 1966; Central Azucarers de Den fedro v.
CuT.h-c ot al,, GoR, Mo, L=23236, ¥ay 31, 1967.)

The Connell and Ilagen cases cited by petd.
ticner finé no aprlication te this ease. {In the
Ilapsn case the texpayer pald the tax in €ue time
on the hasis of & letter of the UDeputy Comndis-
sicner of irternal Newvenue, inlorming taxpayer
of the rete appliesble to it bet war later acressed
for deficieney on the basis of a subrequent deci-
sion of the Supreme Lourt involving the pertinent
rate. In the Connell case, the taxpayer paid the
tax ir due time but misnnderstood the regulatien
issued by respondent and wss subseguently assessed
for deficiency, the Suprese CLourt findiong that
the taxpayer wae oot guilty of intentianal viols-
tion of the law., This case, on the other hand
invalves fefilure to pay the tax allegedly because
of » verhal wdviece of & nere agent of the Commis-
sloner wnichn 18 patently vioclative of the provision
fixing the period of payment of & tu)

In fine, petitioner has |7 days under segtdon
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5 of $.u franohise and v o410 onal graee per
¥ 15 deys under Rection 299 of the Revein: Code
or a 'otal of 25 ésys. from the aud t ard app o
@ 4% acecovmts by the Avd top Ceneicl, oF wa¥' l
T e 0 wim whileh to pay 1t: franchise
Gs. (Pes Comm. of Int: Bai. F. Vissras Rlaslpdie
Co., G.R. Fo, 120607, May 27, 796%.) Ringe o
irnasiise Tex was pvald by peti tiorer on'y on
e @6, 9886, 6% A2 Waerefore obviens that i
inserred a delis of i desm, in wielaiics oFf fee~
tion 8 of 470 franehisa ' Seetlon 259 of the
Sevenue Code

I/rm.th resonct to the eompromise penalty in
“he amcunt of ¥300.00 for alisge’ vielatfcn of
Section I o” the Revenme “ode and the Dookleep=
ing Regulations, =ufffee 1t tn say thet thig Caa
1% powerlesc to impose De same in the abseace of
sny showing that petitioner sonsented thereto. J
(Comn. of Int. Nev, v. Abad, 0.7 No. L=19637,
June 27, 1968g srdcok v. Comm. of Int. Rev.; U.l.A:
Case Wo. 679, Fay 30, '969; Hecpital de Samn Jwus
de Dios, ime. v. Comm. of Int, Hev., C.T.A. Case
Bo. 1693, fug. 29, 1969.) A sny 9nia, respondent
Wl mot pwrose hl elaim for compromise pena |
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