it HILIPPI
GCUURT OF TAX APPEALS
MANILS

\o
VICTORIAS MILLING €O,, INC., \\\q\
Petitioner !

versus Wycn CASE N0, 685

COMMISBSIONER OF INTIONAL
RLVENRUE
Hespondent,

This is an action filed by petitioner Victorias
Milling Co., Ine. for the refund of the total
amount of B66,949.79 which was paid as compen-
sating tax on imported ready-made sugar bags or
appropriaio materials for conversion into sugar
bags. (Second Amended Petition for Review, pr.
193-209, CTA rec.) In his answer to the request
for refund, respondent Commissiocner of Internal
Revenue maintains that said amount of P66,949.79 1s
not refundable and that on the contrary, the peti-
tioner is liadble for and should be ordered to‘$ny
the additional sum of #20,206.13 as deficiency
advance sales tax on the importations 16 cuestion,
(8econd Amended Answer, pp. 214=218, CTA rec.)

The petiticner 1s engaged in the business of
manufacturing raw or ecentrifugal sugar and refined
sugar, and for this purpose, owns and operates 8

sugar mill or central and a sugar refining factor&
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in the Municipality of Viectorias, Oecidental
Negros. in connection with the manufacture and
sale of the sugar, the petitioner is, and has been
importing ready-made sugar bags or appropriate
materials for oonv.inion into sugar bags for con-
tainers of its raw or centrifugal sugar as well as
its refined sugsar.

From April 29 te July 20, 1959, the petitioner
paid the aggreghte amount of #80,823.38 as com-
pensating tax on various shipments of sugar bags
and closing wmatlerlals for sugar containers imported
from abroad. The compensating tax on each ship-
ment was pz'd under protest and at the sama.tilc,
the petiticner requested the Colleetor of Customs
of Iloilo, who collected the tax, to refund the
amcunts paid. Ihe petiticner also sovght 3 ruling
from the resrondent exempting sald srticles from
the compensating tax or advance salcs tax, but the
latter ruled that sald urticles are taxable.
Agcordingly, the petitioner filed the instant
petition for review of the ruiing of the respondent
and th:ifzfyaq of the comrengating tax slready paid
in the total sum of #¥80,823.38 whioh amount was
later reduced to P66,549,79 in netitioner's Second
Amended setition fbr Riviov, alleging therein that
the Collector of Customs of Iloilc had, in effeect,
refunded the sum of #13,873.59 by applying the same
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in payment of the compensating tax on its import-
ations made during the years 1960 and 1561,

The issue to be resolved in this case is
whether or not the im orted suger bags and mater-
ials in question sre subject to the advance “sales
tax on imported articles”. | :

We note that both the petitioner and the res=
pondent are in agreement that the former is not
subjeat to the compensating tax under Section 190
of the National Internal Revenue Code. This is
due to the clear provisions of seid seetion which
state in part that "mamafacturers, who are sub-
ject to tax under section(s) x x x one hundred
eighty-nine of this Title, shall mot be reguired .
to pay the tax herein imposed where such cod~
modities, gooda, wares, or merchandise purchased
or received by them from without the Fhilippines
x X x'are to be used in the manufscture or pre-
paration of articles for .ale, barter, or exchange
and are to form part thoreof™., lence, as stated
above, the question to be decided in the case at
bar, has narrowed down to whether or not the peti-
tioner is sudbjeet to the advance sales tax under
Section 183(b) (Bales tax on imported articles)
in relation to Seetion 186 (FPercentage tax on
sales) both of the liational Internal Revemue Code.
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The petiticner contends that "the Collector
of Customs of Iloileo, on behalf of respondent,
had erronecusly and illegally collected from peti-
tioner x x x on variocus shipments of containers _
imported from abroad exclusively for the use of sugar
produced by petitioner for domestic consumption,
compensating taxes in the aggregate amount of
#80,823.38 (later reduced to only #66,949.79)
on which protests and claims for refund were filed
wvith the said Collector of Customs of Iloilo",
(Par. 16, Second Amended Petition for Review, pp.
193-209, CTA ree.) On the other hand, the res-
pondent maintains that “the containers im question
are legally subject to tax, unq x x x that the
Colleetor of Cust ms of lloilo, on behalf of the
respondent, failed to colleect the correet and
exact amount of taxes legally due from the peti-
tioner, the latter being lisble to the advance
sales tax on its importations in question and
neot to the compensating fax. In other words,
there is still due from the petitioner, deficiency
advance sales tax in the total amount" of pze,-
206.13. (Par. 5, Second Amended Answer, pr. 21b-
218, CTA rec,)

We find the contention of the petitioner to
be meritorious and in accordance with law. The
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advance sales tax which the respondent claims
should have been collected by the Colleetor of
Customs of Iloilo undor.SDGtion 183(b) in rela-
tion to Section 186 of the Tax Code, instead of
the compensating tax under Seetion 190 of the
same Code, 13 essentlally and fundamentally a
“percentage tax on sales". It is payable in
advanee by the importer of spticles imported for
‘sale. The landed cost plus mark-up represeat
theoreticelly the selling price of the imported
articles. (Haybnlﬂotor:, Inc.'vs. Comuissioner
of Internal Revenue, G: Re Ho, I=15000, Marech 29,
1961.) And the payment by the importer of the
advance sales tax, pricr to the release of the
goods from customs' custody is no longer deemed
as a merlf;gépgpig“, subjeat to adjustuent when
the gocds are agtually sold., It is regarded as a
final payment, and not subjeot to aujustument, iye

" : s

reapective cf whether or noct the goocdis are scld
for more or less than the value used in the com-
putation of the tax paid beicre release of the
goods from custonms, (Gensate Commercial Corpe. vs.
Court of Tax Appeals, G, R, Ne, I=11727, Sept. 29,
1958; 5% 06 2092)

- when ;ho articles are imported for the use
of the importer, and hot for sale to othcrn;‘the
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provisions of Bection 190 of the Tax Code, not
Seetions 103(b) and 186 (or 18k and 175), shall '
apply. Bald Section provides in part ag follows:

“See, 190. Compepssilns tux.-
All persons residing or doing Yusiness
in the Philippines, who purchase or
receive from without the /'hilippines
any commodities, goods, wares, or nep-
chopdise, x x x shall pay x x x a
compensating tax equivaleant to the {
[ percentage taxes imposed uhder this
tle on original transagtions effent- |
ed by merchantas, importers, or manu- -
fusturers, such tax to be paid belore !
the withérawal or removal of said gon-
nodities, goods, warcs, er merchandise
. from Ene customhouse or the post olfices
xx x".

-

In short, the compensating tax should be
colleeted from an importer of goods impcrted for |
the use by the impurter himself, and nct for the
purpose of selling the same te other pnrsuns{ In
other werds, thc,éﬁl!lniﬂx should ke distionguished I
and differentiated from the compensating tax,

They refsr to, and affeet different taxable trans-
actions. The first is a tax on the sale of articles,
whether imported op not, or the “tax on sales®,

and the other is the tex on the use of articles

|
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lmported nct for sale, or the “tax on use",

In the cage at bar, the "various shipuente
of conteiners (were).imported (by the petitioner)
from abroad exalusively for the use of sugar pro-
duced by petitioner”, These faets are clearly

stated by the petitioner in parsgraph 16 of its
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Second Amended Petition for Review and expressly
admitted by the respondent in paragraph § of his
Second Amended Answer, and restated by the res-
pondent in paragraph 11 of his Second Amended
Angwer in alleging his counterclaim. Therefore,
the petitioner, as the importer of the sugar bags
in quostion,.is not liadble for the payment of any
advance "sales tax on imported articles" inas~
much as the said articles were imported not for sale
to other persons, but merely for the exclusive use
by the petitioner. .

Moreover, to hold otherwise and subject the
petitioner to the “percentage tax on sales . . "
would render invalid and of no effect the provi-
sions of Seetion 190 of the Tax Code which ad-
nitttdly exempt the petitioner herein from the
payment of the compensating tax. It should be
noted that the purpose of the compensating tax is
to place persons purchasing goods from dealers
doing business in the Philippines on an egual
footing, for tax pﬁrponos, with those who pur-
chagse goods direetly from without the Philippines,
(Panay Electric Co., vs. Collector of Internal Re-
venue, G. R, No. I~6753, July 30, 1955) 1In
other words, the compensating tax is a sort of
an equaliser, to place casual importers, who are
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not merchants on equal footing with establighed
merchants whe pay sales tax on articles imported
by them. (Borja vs. Colleator of Internal Re- g
vemue, G. R. o, L-12134, Nov. 3¢, 1961) In
effect, the compensating tax 1s levied, assessed
and collected to take the place of the advance
sales tax on imported articles which are not for
sale, but for use in the Philippines.

Marthermore, the petitioner, as the proprietor
or cperator of a sugar central im Victorias, Jegrés
Cceidental, is subjeot to the manufacturer's or
miller's percentage tax prescribed in Section
189 of the Tax Code., Consequently, the petitioner
is exempt from the payment of the "pﬁruoutalc tax
on sales" under the express provisions of Seection
188(4) of the Tax Code, which resd as followss

"Euc. 155.

ealpnting the Saf 1:95' g S
one humdred elighty-four, one hundred
eighty~five, and one hundred eighty-
six, transactions in the folloving come
medities shall be excluded:
X X X X X
u(d) Articles subjeet to tax
under section one hundred eighty-
ains of this Code."
This Court csn take Jjudieial notice of the
faget that the/selling price or market value of

sugar includes the value of the sugar bags because
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no delivery or withdrawal of sugar from the mill
warehouse can be effected without sald containers,
Hence, the miller's percentege tax is collected,
not only on the sugar itself, but alsc on the
suger bags or eontainers, and in justice to the
proprietor or operstor of the sugar central or
faetory, and in order to avold double taxationm on
533 seme ar@ig}:! Congress 'as provided in the

above guoted srovisions ef Seetion 178(d) of the
Tax Code that nc "percentsge tax on sales” should
be assessed arzinct end eollected from said pro-
prietor or operator ef kho mugar central.

WHERFFORE, in view of the foregoing consider-
ations, petitioner Victorims Milling Co., Ine. is
heredby declered exempt frem the payment of the ade
vance sales tax on its importations for its own
use of sugar baks cr materials for converslon into
containers, during the period from April 29, 1959
to Juiy 20, 1959, end respendent CGnnissionof of
Internal Revenue 1s hersby ordered to refund to the
petitioner the sum of ¥66,9'+,,79, without interest.
No costs.

80 QRDERED,

Manila, Phildppines, !hr03} V;963,‘

ROMAR M, TmALY”’ - 102
Associate Judge



