‘MEPUNLIC OF THE PHILIPFIiNGP
COURT OF TA3 APPEaL
: MANIL. o

ILAGAN BLFCTRIC & ICE “ ‘
Pztitioner, q‘}ly‘\
«Versus- - . C.T.A, CABE No, 11?8

THS COMMISSIONEA OF
INTSANAL WEVINUE,
Rezpondant.
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This is an appesl from the desision of re-
sponient assessing agains® and demanding from
petitionsr the sum of PL0,619.0% as deflciency
franehise tax on ite ;groks receipts for thé period
from Jeteber 1, 1959 te September 30, 1959, in-

clusive of 29¢ surcharge for fallure te pay the tax,
and the amount of ¥2,520.67, wuleh corresvonds to
the franshice tax refunded by rasmnﬁént to pufh
tioner,

Fetitioner, a eorporaticn duly or snized and
existing undor tha laws of the Philippines, is a

holder of u franchise under Aets los. 3407 and LU

as amended by CA lic, 258, te operste and malntaln

eslectria light, heat and nower system in the munici.

pality of llagan, Tssbels. On the strength of the
letter of the Depaty Collector of Internsl Aevenue
dated December 8, 1954+ informing petitioner that
the latter was 1isble only for the 21 franchlse tax,
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petitloner pald franchise tax a: tha rate of 2%
on 1ts gross recelipts for the peried from Ustober
1, 19, to .eplenber Juy 3959, rrier to tals
letter, petlitionar psll franenise tax sl the rate
ef 54+ and presumably upon i writtea claim for

refund filed by petitioner, respondent refunded to

the former the sum ol #2,520.07 wihlea represants
tae differsuce between the ) fruncalse tax actaal-
iy pa.{ and the 24 taxy whleh petitioner should
have pald lor the pericd froa the Y“th guarter of
1552 to the Mth quarter of 19%% La uecordance with
the letter of the Daputy Collector of Internal Re-
TlIIlc.

Subgequently, howsver, respoudent, in gn
sssessuent dated July 27, 1961, hsld petitioner
Aable for 58 froachise tex, lnstezd of 28, under
Geetlon 259 of the Tux Code and en the bacls of
the ruling lald down In the case of Hpa in Co.,
ine, va. Jollector of lobternal Levenus (0,4, Nos,
L=9616 and 1-11793) promalgated cu day 2%, 1999.
Gonseqgueally, resgponient deranded the pajmwat of
¥2,520.,07 represanting the awount previcusly re-
fanded to petitloner. Thls assesswent snd demand
aaving been dlsputed by pelitioner, resgcniaal, oa
January 5, 196y lssyed a flnal assesswent and
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decsanded the paymant of tho sum of #3,405.2) us
deliclancy franchise tax for tha perled frou

October 1, 1955 to .optoubar 32, 1959, plus 25¢ sure

eharge for fallure to pay the tax, and ia sddition
relterstad the paymant of ths amount of 92,%520,.67
correspondling to the umount of framehlsae tax pre-
vigusly refunded to petitlomer, or a total amount
of #13,13%.71.
Froa tuls deelelon of respoadent, petltiiones
has appesalad to Shils Court.
Petitloner having accepted 1t: llability fer
Siie deflelisncy Iranchise tax (diffarence batween
5% and 25) in the amount of #8,495.23, the only
isgues Involved Ln thir csse are as fellowe:
&} whather arhn-::.thl. I.Tﬂuu of
surcharge awount of #2,123.491
m&:-&g pay the tax is valid mrl arn-
(2) whether or not the g of ¥2,520.69
r iy ShIi R reaverss by rospenteats
With respsct to the firet issuey petitioner
contends tnat Lt should not be lilable for 254 sure
echarge as the fallurs to pay tha 5 franehlise tax
vas due to respondent’'  ruling to ths effect Lhat

it was liable oaly for the 24 franciise tax. Un the
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other hand, responient inslsts that the imposition
of tha‘ Qg surcharge upon the failure Lo pay is

T ry under Section 259 of the Tax Code.
It 1s andisputed that petitioner panid the 2%
franchise tax in accordance with the view of re=-

spondent's deputy that the former was 1l.ble only
for the 2{ franchise tax. It may, therefore, be

sald that the fallure o pay the correet amount of
tax 15 clearly and Alrectly attributasble to tha
mistakon view of respondent’s deputy regarding the
rate of tax applicable to pelitioner's gross re~
celpts, Ia paylng 20 franchlse tuxy petitioner was
mcting in geed faith, Having thus acted, 1t would
not be jJust to penallse petiticner with 298 sure
charge for falling into the error to whieh 1t had
bsen led by respondent's deputy. ] (See Connell
Sros. Co, (Fhil.) va. Coll. of int, Rev., U.H. Ho.
L=15%70, Dea. 26, 1963.)

Un the second lssue, petitionur conteands that
the government eannct recover the amocunt of
#2,520,67 representing refunded franehlse tax as
the right Lo assess and eollec¢! the ssme Las pre-
soribed under gectlons 331 aod 332(¢) of the Tax
Code, fespondant, hovever, s ssepts that where, as
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in thls euse, payment was twade by reason of mtakp
io tae eonstiructiom or applleation of a doubtful

or difficult question of lsw, tne obligation to
return what was pald arises and that the action

ou tuls guasi-contract has mot presorlibed besaase
1t was brougnt within the six-year pericd proviced
torjn aArt. 11%; of tus saw Civil Cods.

“e agree to petiticoer’: contentlon. Undar
&ccgton }21 of the Tax Code, the perlod wituln wilsh
to assese one's llablility for taxes 1s limiled to
£l ) years from and after the flling of tae
tax retura, Inere having been paymsut fer {ranecilse
tex and a refand oo a part Ehereol In She amount
of $2,520.6/ correspondlang to the perlod from the
W5 guarter of 1752 Lo Loe Yta quartsr of A9S%,
we Can reasonaily assums Lhst guarterly returns
for that period were filed by petitioner. Leuce,
under the llmltations on assessaent provided in
Section 331 of tae Tax Code, respondent 1s re-
gtrigted To ussess the sald amount of P2y3aUe0/
U’Lth.ln five yeurs from Lhe Clling of the guarter-
1y returns of petitionsr, the latest being on the
bth quarter of 195%. Bat since thas assessment was
made only oa Jualy 27, 196l and received by peti-
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tioner on Aumst 11, 1961, the assessment was -a&a
. bayond the period »reseribed by law. The right
of riaponﬂant to asIGs{\thl tax 1= burred by the
statute of limitations, | (Coll, of .Int. lav, .
Pautista, 0,0, No. L-12250, May 27, 1957.) VIt s
the rule that where deficiencios 1n taxes arise
as a reoalt of erroneous rafuﬁdn-mﬁce by rezpondent,
he may make a new or ﬂaf!uinnur casessment against
the taxpayer 1f tha atstuta of 1imitation haz not
yot set in, (May R.'Hlllng, 19 ™ 395; Carl i,
Thorsell, 13 'IC 9093 Rotheneles v, Tlectrie Storage
Battery Oo., 329 U.5. 2965 Southern #nryland Areri-
eultaral Fair Assoclatlon v, Coma, of Int. Rav.,
B0 B, Tuhay ™9, 5%) Conseguently, the right
of responient to zasecs the sum of #2,9520,.67 having
bezen barred by preseription, no action to recover
the sald amount can now Pe taken under Seotion )32
of the same Coda, ﬁﬂnli. of Tnt. Rav, ve. .o Los
Angeles, ©U,%, Wo, L-9899, iug. 13, 1997.)

The provisions of the Civil Code of the Phi-
11;5;;1@'51 relied upon by respondent are inapplicable
to the casa at bar as the Civil Code provisions

ara suppletory only 1a case of deficlenay of the Tax

Code. | (Art, 18, Cifil Code) . Iha's:nausﬂnnt, cole-
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leatlon and reeovery of Laxes, ns well as the mate
ter of preseription thereof, are governed by the
provisions of the Tax Code, parileularly by the
aforesald Section: 331 and 332(e) of the same Code. |

IG VIoW oo Tho FOlLGULNG, the declision appealed
from is hereby modified, ~Petitiocner 1s hereby
erdered to pay respondent, within 3V days rrom the
date this decicsion becones [laal, deficlency fran-
chiise tox for the period from Geteber 1, 1955 to
September 30, 1959 in the amount of r8,495.23.

#ithgut pronounceszent as to costs,

&0 ORDERED.

#anlla, May 18, 1964.

e
MARIARO m

Preslding Judge
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